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CASHIER PERSONALLY LIABLE FOR OVERDRAFT 

In the earlier days of banking ailowimg an overdraft was looked 
upon by the courts with great disfavor. Time has changed this and 
at the present day the propriety of an overdraft depends to a large 
extent upon tie ability and worthiness of the depositor. 

While overdrafts have become a common banking practice there 
are, nevertheless, circumstances under which the cashier of a bank 
may he held personally liable for overdrafts allowed by him. 

In the case of Bank of Jeanerette v. Druilhet, a recent Louisiana 
decision, 89 So. Rep. 674, a cashier and the surety on his bond were 
heid liable for a loss sustained by the bank as a result of overdrafts 
permitted by the cashier. 

The cashier had held thai position for about 18 years and was 
also a director of the bank. During the entire period of his cashier- 
ship, it had been the custom to allow overdrafts and ‘‘cash items,”’ 
and the granting of such accommodation was left largely in the 
cashier’s discretion. 

When the bank closed its doors the overdrafts and cash items 
amounted to more than $7,000. In the action brought by the liquida- 
tors of the bank against the cashier and his surety to recover this 
amount, the defense was that the practice complained of was known 
to and acquiesced by the board of directors, and as to that there 
was no doubt, as it appeared that the directors and officers, includ- 
ing the cashier himself, had been among those who had been accorded 
overdraft and cash item privileges. But it appeared that, between 
the time of the last meeting of the board of directors, at which vari- 
ous overdrafts had been approved, and the day on which the bank 
went into liquidation, the cashier permitted new overdrafts aggre- 
gating $1,861.62. For this sum the cashier and his surety were held 
liable. 


HOW DOING A FAVOR COST $1,000 


The story of how an obliging person suffered a loss of $1,000, 
through doing an errand for a bank, was told in a recent decision 


of the Supreme Court of Appeals of Virginia, First State Bank of 
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Monroe v. Connoley, 109 S. E. Rep. 301. The plaintiff bank, it 
seems, requested Connoley to deliver a draft for $1,000 to a person, 
by whom it was to be taken to another bank seven miles distant and 
eashed. Connoley undertook the mission, but the person to whom 
he had been instructed to deliver the draft refused to take it on the 
ground that he was too busy. So Connoley decided to make the 
collection himself. Ie took the draft to the bank, where it was 
payable, cashed it and on the way home lost the money. On these 
facts it was held that Connoley was liable for the amount of the 
draft. 

This is the whole story as recited in the opinion written by the 
court: 


‘*The defendant, Connoley, happened to be in the plaintiff’s bank 
at Monroe on a certain day, and was asked to take a draft in an 
envelope to the First National Bank of Lynchburg, in Lynchburg, 
which was about seven miles from Monroe, and bring back the 
money which was called for by the draft, being the sum of $1,000. 
Connoley informed the bank that he did not expect to come back 
until in the night. He then started to leave the bank, and was called 
back and asked to take the draft to a Mr. Hicks at Monroe, and to 
tell Mr. Hicks to send the draft by some responsible person. The 
evidence, however, is express that the bank gave Connoley no 
authority whatever to himself take the draft to Lynchburg after 
Connoley stated that he did not expect to come back until in the 
night. Connoley took the envelope with the draft in it to Mr. Hicks, 
who said he was busy, and asked Connoley why Connoley did not 
take it. Connoley replied that he was not coming back till in the 
night. Hicks then told Connoley to take the draft over to the 
depot and give it to a Mr. MelIvor to take to Lynchburg. Connoley 
took the draft to MelIvor, but found that MeIvor was not going to 
Lynehburg. Thereupon Connoley took the draft on to Lynchburg 
himself, went to the bank, got the money, done up into a package, 
and put it in his inside coat pocket. It was about 2 P. M. when 
Connoley eashed the draft. He had nothing in particular to do that 
afternoon, so he bought a pint of whisky in Lynchburg (just wher2 
or from whom he declined to tell), went to a picture show and other 
publie places mentioned in his testimony, and left Lynchburg for 
Monroe that night about 10 o'clock, in a jitney, with four others. As 
he got in the jitney Connoley felt in his pocket and was confident 
he had the money at that time. Connoley was on the back seat of 
the automobile coming back to Monroe, with two of the other pas- 
sengers on that seat. When they got to a watering trough, just 
outside of Lynchburg, the engine began to heat, and Connoley got 
out and put some water in the radiator. He did not miss the money 
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until he got in his room at Monroe. He then went out and told a 
person, who was a witness in the case, that he had lost the money, 
got this person to take him back to the watering trough, where they 
both looked for but could not find the money. They afterwards 
looked in the jitney for the money, but failed to find it there. The 
next morning Connoley went to the bank, and told the cashier that 
he had lost the money. The pint bottle of whisky was only half 
full when one of the witnesses saw it when the stop was made to 
put water in the radiator as aforesaid. Connoley had been drinking 
while in Lynchburg and on his return to Monroe, but, as several 
witnesses testified, was at no time drunk. The money was never 
found. Connoley was not promised any. compensation for his services 
in connection with the matter and received none; his action being 
wholly gratuitous and for the sole benefit of the bank.’’ 

The rule is that a messenger of this kind, a bailee as he is legally 
termed, who exceeds his authority, as Connoley did in making the 
collection himself, is liable to the party for whom he is acting for 
any loss that occurs, irrespective of whether there was negligence on 
his part or not. 


DETACHING WAR SAVINGS STAMPS FROM CERTIFICATE A 
CRIMINAL OFFENSE 

To tear United States war savings stamps from the certificate to 
which they are attached and to have in one’s possession a torn cer- 
tificate, to which stamps are attached, are both acts which consti- 
tute a violation of §§145 and 151 of the United States Criminal 
Code. 

Section 148 makes it an offense to falsely make or alter any obli- 
gation or other security of the United States with intent to de- 
fraud and §151 makes it an offense to have possession of such 
altered obligation or security with intent to defraud. 

This point was recently decided by the United Sfates Supreme 
Court in the case of United States v. Sacks, 42 Sup. Ct. Rep. 38. 

The indictment charged that the defendant, with intent to de- 
fraud, altered a war savings certificate by tearing from the face of 
the certificate two war savings stamps and that further, with intent 
to defraud, the defendant had in his possession a portion of a war 
savings certificate with three war savings stamps attached thereto. 

After Congress had passed the law, authorizing the issuance of 
certificates and the sale of war savings stamps, the Secretary of 
the Treasury made a regulation to the effect that such certificates 
should not be valid obligations of the United States unless a war 
savings stamp were affixed thereto and that such certificates should 
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be of no value except to the owners and should not be transferable. 
The decision involves the power of the Secretary to make such regu- 
lations, and the court holds that he had the power. 

On behalf of the defendant it was contended that, inasmuch as 
Congress did not limit the transferability of the certificates the 
Secretary of the Treasury had no authority to do so; that the owner 
of a war savings stamp could affix it to or remove it from a certifi- 
eate without ‘‘changing the obligation of the United States’’ and 
that the removal of stamps from the certificate was a destruction of 
the certificate, not an alteration. 

A demurrer to the indictment, based ‘on these contentions, was 
upheld by the United States District Court for the Southern District 
of New York. In reversing this holding and deciding that the in- 
dictment charged a crime, Mr. Justice McKenna, writing the opinion 
for the Supreme Court, made the following observations: 

“‘The contentions are based on a misapprehension of the act pro- 
viding for the certificates and the necessary relation of the sections 
of the Criminal Code to the purposes of that act. Whether the cer- 
tifieates or the stamps be considered individual or composite obliga- 
tions of the United States necessarily the alteration of both or either 
is within Section 148 of the Criminal Code. Their purpose is de- 
feated and perhaps perverted by alteration. They are but instru- 
ments of the law and the law is to be considered. It provided an 
opportunity of investment for persons of small means, and the power 
to prescribe ways adequate to the purpose was given to the Secretary 
of the Treasury. In other words, details of execution were com- 
mitted to him with power to give to the certificate and the stamps 
such character, quality and legal effect that he should consider to 
be efficient. And exercising the power, he included as a condition to 
the validity of the certificate as an obligation of the United States, 
the affixing of a stamp thereto, and that not more than 20 stamps 
of the series of 1918 might be affixed, and that no one person could 
at any one time hold certificates of an aggregate amount exceeding 
$1,000. 

‘*These conditions were defeated and intended to be defeated by 
the action of Sacks in tearing from the face of the certificate two 
stamps and constituted an alteration of the certificate and the 
stamps with intent to use the same without the remainder of the 
certificate signed by the purchaser and thus to defraud the United 
States by defeating the purposes of the law of September 24, 1917, 
and the circulars of the Secretary of the Treasury empowered to be 
issued under that law, and the terms and conditions indorsed on the 
certificate, and the court’s decision to the contrary was a miscon- 
struction of the Act of September 24. 
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*‘There therefore was a violation of Section 151 as charged in 
the third count of the indictment, Sacks having in his possession 
with intent to defraud the United States, an altered obligation of 
the United States.’’ 

A companion case, decided at the same time, is United States v. 
Janowitz and others, 42 Sup. Ct. Rep. 40. In this case the indict- 
ment charged that the defendants, knowing that the certificates and 
stamps were not transferable, nevertheless conspired to obtain, con- 
trary to the provisions of the act of Congress a number of blank 
certificates of a maturity value in excess of $100, to which stamps 
had not been affixed and on which the name of the owner had not 
been written, to detach the stamps from other certificates and to 
affix them to the blank certificates and to write thereon the name 
of some person, other than one of the defendants, and to present 
them at a post office of the United States for payment. It was 
charged that one of the defendants maintained an office in New York 
during the months of August and September, 1919, for the purpose 
of purchasing certificates and stamps in the manner described. It 
was held that these acts constitutel a violation of § 37 of the Crim- 
inal Code, relative to conspiracies to defraud the United States, as 
well as a violaion of § 148, relative to the alteration of the United 


States securities and obligations. 


LIABILITY OF BANK FOR STOLEN BONDS 

A bank which receives property for safe-keeping is liable to the 
owner where the same is lost through the bank’s negligence. In a 
case where the bank receives compensation for keeping the property, 
it is held to a greater degree of care than in a case where it acts 
gratuitously. However, the fact that a bank receives no direct com- 
pensation for keeping certain property does not necessarily mean 
that the bank is a gratuitous bailee. The bank may receive compen- 
sation in some indirect manner, as is pointed out in the recent de- 
cision of the Supreme Court of North Carolina, Trustees of Elon 
College v. Elon Banking & Trust Company, published among the 
legal decisions in this issue. The bank may receive compensation in 
the form of new business which it attracts to itself as a result of 
offering to receive, for safe-keeping, property belonging to others, 
without making a direct charge for its services. 

The rule as expressed in the opinion is as follows: ‘‘ While it is a 
general rule that an accommodation bailee is liable only for gross 
negligence, the courts in nearly all recent cases have held that a 
stricter degree of care is required of banking institutions receiving 


‘ 
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articles of more than usual value, and holding themselves out as hav- 
ing special facilities for their transmission and safe-keeping. In 
fact, they are not accommodation baiiees, for while a bank may not 
receive any direct compensation for its service, it obtains advan- 
tages therefrom in attracting and retaining clients. . . . 

‘‘Since banks hold themselves out as having unusually safe and 
convenient means of transmitting and keeping Liberty Bonds and 
other valuable securities as well as money, and since such institutions 
at such small cost can obtain indemnity that will absolutely pro- 
tect them, the courts have come to apply to them a measure of lia- 
bility which has been invited by them, to wit, the rule of the ordi- 
nary prudent man in like circumstances, or, to be more specific, the 
eare that a prudent and diligent banker would give his own prop- 
erty or securities of like value and importance. As has been said, 
the assertion that banks are liable for gross negligence only is well 
ealeulated, if generally accepted as such, to thwart the only purpose 
for which such a deposit is ever made. Banks are instituted and 
their buildings constructed, for the delivery in, and safe-keeping of, 
money and money securities; and these bonds were deposited in de- 
fendant’s bank for greater security of the bonds, that is, for safe- 
keeping.”’ 

It appeared in this case that the plaintiff college, having Liberty 
Bonds in the sum of $4,400, which it wished exchanged for bonds 
of a permanent issue, delivered them to the defendant bank for the 
purpose of having such exchange made. The bank was instructed to 
insure the bonds while in its possession. It did insure them while 
they were in transit, but upon the receipt of the new bonds by the 
bank it placed them in a safe, the contents of which were insured 
only to the extent of 10 per cent. of their value. The safe con- 
tained a burglar-proof compariment, in which the bank kept its 
eash, and the contents of which were insured for their full value. 
The bank neglected to notify the college when the new bonds had 
been received and, while they were in its possession, burglars broke 
into the safe and stole them along with other valuable property. 
They did not sueceed in breaking into the burglar-proof compartment. 

The parties submitted the question of the bank’s liability to the 
court upon an agreed statement of facts and the court decided in 
favor of the bank. Upon appeal, the Appellate Court pointed out 
that the most important fact of ail, to wit, whether or not the bank 
had been negligent had net been agreed upon. And, in as much as 
the parties were not likely to agree upon this fact, the court reversed 
the decision and remanded the case with instructions to submit the 
question of the bank’s negligence to a jury. 





This Department embraces all the newly-decided cases of import- 
ance to bankers, bank counsel and bank directors. The expe- 
riences they disclose are likewise worthy the careful attention 
and study of the merchant, the depositor and the bank student 
seeking advancement. Further information regarding any case 
published will be furnished on application. 


LIABILITY OF BANK FOR STOLEN FUNDS 


Trustees of Elon College v. Elon Banking & Trust Company, Supreme 
Court of North Carolina. 109 S. E. Rep. 6. 


The plaintiff college delivered Liberty Bonds of the value of 
$4,400 to the defendant bank, for the purpose of having them ex- 
changed for bonds of a permanent issue. The bank was instructed 
to insure the bonds. When the new bonds were received by the 
bank, the bank neglected to notify the plaintiff and allowed the 
bonds to remain in its safe, but not in the burglar-proof compart- 
ment, in which the bank kept its cash. The safe was broken into 
by burglars and the plaintiff’s bonds, along with other property, 
were stolen. The contents of the safe, outside of the burglar-proof 
compartment, were insured for 10 per cent. of their value. The 
contents of the compartment were insured for 100 per cent. The 
burglars did not get into the burglar-proof compartment. The 
ease was submitted to the court on an agreed statement of facts, 
and the court found in the favor of the bank. On appeal, this 
was reversed on the ground that the question whether or not the 
bank was negligent was a fact, upon which the parties had not 
agreed. The case was remanded with instructions to submit. this 
question to a jury. 


Appeal from Superior Court, Alamance County; Devin, Judge. 

Action by the Trustees of Elon College against the Elon Banking 
& Trust Company. Case heard on facts agreed. Judgment for de- 
fendant, and plaintiff appeals. Reversed and remanided. 
~—NOTE—For similar decisions see Banking Law Journal Digest (Second 


Erition) § 315. q 
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This action was brought to recover the value of certain bonds of 
the United States, known as Liberty Bonds, which were deposited 
with the defendant for the purpose of being exchanged for the new 
bonds to be issued in their stead under the act of the Congress. The 
exchange was effected by the defendant and the bonds received by it 
and deposited in its bank, which will hereinafter more fully appear. 
They were stolen by burglars. Hence this action for their loss. A 
more detailed account of the facts and incidents of the case seems to 
be required. 

The following is a substantial statement of the facts, as they ap- 
pear in the record: ; 

Plaintiffs are the Trustees of Elon College, and the defendant is 
a corporation of Elon College, N. C., engaged in the business of 
banking and writing, as agents, contracts of insurance. On March 
15, 1920, defendant received from plaintiffs $5,850 in United States 
Liberty Bonds (of which only $4,400 is here involved) belonging to 
plaintiffs, to be transmitted by defendant through the Federal Re- 
serve Bank at Richmond, to the United States Treasury Department 
at Washington, and converted into bonds of the permanent issue and 
returned to plaintiffs. Plaintiffs offered to pay any expenses inci- 
dent to the service, bunt the bank agreed to handle the transaction, 
as it was its custom, as a matter of accommodation, and further 
agreed to notify plaintiffs’ agent, T. C. Amick, treasurer of the col- 
lege, upon the return of said bonds. Plaintiffs requested that the 
shipment be protected by insurance, and the defendant procured 
such insurance upon the transmission of the bonds from Elon College 
to Richmond. Of the bonds $4,400 were duly returned, arriving at 
the post office at Elon College on March 24, 1920, and on that date 
were receipted for by defendant’s cashier, and taken into defend- 
ant’s safe, where they remained until stolen, as hereinafter set out. 
On the night of April 19, 1920, defendant’s safe was blown open by 
persons unknown to the parties, and said $4,400 in bonds as well as 
other property were stolen and have not been recovered. It had been 
the eustom of plaintiffs to keep their bonds and other valuables in a 
safe in the main building of the college, and not in defendant’s safe. 
At the time of the burglary the college bonds were deposited in the 
defendant’s safe, where the bank kept its own government bonds 
(which were also stolen), but not in the part thereof where the bank 
kept its cash and eurrency. That by the terms of certain insurance 
policies carried by the defendant, the bank could recover 100 per 
eent. of any loss from the money chest (or burglar-proof compart- 
ment), but could recover only 10 per cent. of any loss from other 
portions of the vault. 

T. C. Amick, treasurer of the college, resides at Elon College, and 
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is a teacher therein, and was at all times a director, vice-president 
and local auditor of defendant bank; that on April 2, 1920, he 
checked up the books of the bank and found $5,800 in Liberty Bonds 
in there, but the books seen by him did not show that any of the 
bonds belonged to plaintiffs. A certificate or affidavit made by 
Amick, as auditor of the bank, showing that the bank had $5,800 
Liberty Bonds in the vault on April 2, 1920, was later used by the 
bank to induce the insurance companies to include the $4,400 of col- 
lege bonds in the total appraisal of loss sustained by the burglary, 
a copy of which affidavit is set out in the record. At the time of the 
burglary, the defendant carried two policies of burglary insurance ; 
and in proof of the claim for loss under said policies the converted 
bonds belonging to plaintiffs, amounting to $4,400, were listed by the 
defendant as property, or money for which the defendant was liable, 
and defendant has received and now has 10 per cent. of the said 
sum, or $440, which it thus received from the insurance companies. 
If said bonds had been in the burglar-proof compartment where de- 
fendant kept its money, the bonds would not have been stolen, or, 
if stolen, the defendant would have received the full value of the 
same, or $4,400. 

The defendant has tendered the sum of $440 to plaintiffs in full 
of plaintiffs’ claim against it, but the offer has been declined. De- 
fendant still tenders and offers to pay plaintiffs said sum of $440. 

The case was heard on facts agreed submitting the controversy 
without action to the judgment of the court. 

The court gave judgment for the defendant, and plaintiff ap- 
pealed. 

D. R. Fonville, of Burlington, and Brooks, Hines & Smith, of 
Greensboro, for appellant. 

E. S. W. Dameron, of Burlington, for appellee. 


WALKER, J. (after stating the facts as above)—The plaintiffs’ 
counsel contended that, in the consideration of the questions present- 
ed herein, certain material facts, which they contend have been ad. 
mitted, should be kept in mind and control our decision. We will 
state, as briefly as possible, the grounds upon which these conten- 
tions are laid, in discussing the prominent features of the case. 

The bank solicited the business, and by reason of the bank’s offer 
the plaintiffs did forego other safe and convenient methods of trans- 
mitting the bonds. The bank held itself out as having safe means 
of preserving the bonds, plaintiffs asked for insurance that would 
protect them, offered to pay any expense incident thereto, and de- 
fendant is an imsurance agent. The bank, being in the insurance 
business, was in a position to know just how fully it was protected, 
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and but for its negligence in acquainting itself with the terms of its 
own insurance policies might have been, and doubtless would have 
been, fully protected, instead of being protected only to the extent of 
10 per cent. The bank agreed to notify plaintiffs upon return of the 
bonds. It negligently failed for 26 days to do so. If it had done so, 
the plaintifis would have taken them from the bank and placed 
them in the safe of the college, ‘‘where it was the custom for the 
college to keep its bonds.’’ The college safe was not robbed. The 
bank did not keep these bonds where it kept its money, and if it 
had, they would not have been stolen, or, if they had been stolen 
the bank would have recovered from the insurance company 106 
per cent. of such loss. The bank at the time of the loss, acknowl- 
edged its liability, and recovered $440 insurance money by solemnly 
declaring its liability. It still has this money. It has never offered 
to return the money to the insurance company, but instead offers it 
to plaintiffs, and avers that it is liable only to this extent. These 
are some of plaintiffs’ contentions. 

It is thus well said, in an interesting note by the late Judge Free- 
man, to be found in 38 Am. St. Rep. 773: 


‘‘A very important part of the business of every bank, whether 
private or incorporated, consists of acting as an agent or bailee for 


its customers.’’ 


It was at one time held by some courts that such services were 
outside the scope of authority of banking institutions, but all doubt 
about their propriety has been removed by such well-considered 
opinions as First National Bank of Carlisle v. Graham, 100 U.S. 699, 
25 L. Ed. 750, and Third National Bank v. Boyd, 44 Md. 47, 22 Am. 
Rep. 35. 

While it is a general rule that an accommodation bailee is liable 
only for gross negligence, the courts in nearly all recent cases have 
held that a stricter degree of care is required of banking institu- 
tions receiving articles of more than usual value, and holding them- 
selves out as having special facilities for their transmission and safe- 
keeping. In fact, they are not accommodation bailees, for while a 
bank ‘‘may not receive any direct compensation for its service, it ob- 
tains advantages therefrom in attracting and retaining clients.”’ 
Note, Isham v. Post, 38 Am. St. Rep. 781. In the case of Levy v. 
Pike, 25 La. Ann. 630, the court, discussing a case somewhat similar 
to this, substantially said: 


‘“‘Their object was doubtless to increase their deposits, and, of 
course, enhance their profits; and to accomplish it they held them- 
selves out to the business community as prepared to ‘take care of 
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their valuable boxes. The taking care . . . of these boxes was a 
part of the busmess of the bank, by which they doubtless induced 
cash deposits and made considerable profits. We, therefore, do not 
regard the deposit in question as only a gratuitous one. Something 
more than no gross negligence or fraud was expected from the de- 
fendants. . . . They were bound to exercise;such diligence as pru- 
dent bankers would exercise in taking care and preserving a thing of 
that character deposited with them.’’ 


Since banks hold themselves out as having unusually safe and 
convenient means of transmitting and keeping Liberty Bonds and 
other valuable securities as well as money, and since such institu- 
tions at such small cost can obtain indemnity that will absolutely 
protect them, the courts have come to apply to them a measure of 
liability which has been invited by them, to wit, the rule of the ordi- 
nary prudent man in like circumstances; or, to be more specific, the 
eare that a prudent and diligent banker would give his own property 
or securities of like value and importance. As has been said, the 
assertion that banks are liable for gross negligence only is well? 
ealeuiated, if generally accepted as such, to thwart the only purpose 
for which such a deposit is ever made. Banks are instituted, and 
their buildings constructed, for the delivery in, and safe-keeping of, 
money and money securities; and these bonds were deposited in 
defendant’s bank for greater security of the bonds, that is, for safe- 
keeping. Whitney v. National Bank, 55 Vt. 155, 45 Am. Rep. 598; 
Isham v. Post, 141 N. Y. 100, 35 N. E. 1084, 23 L. R. A. 90, 38 Am. 
St. Rep. 780, and note. Schouler, in his recent work on Bailments 
and Carriers (Section 35), after stating that a gratuitous bailee is 
liable only for slight care and diligence, according to the cireum- 
stances, and cannot be held for loss or injury, unless grossly negli- 
gent, says: 

“‘This statement of the rule, though strongly buttressed upon 


authority, fails at this day of universal approval in our jurispru- 
dence.”’ 


The same author says that what is negligence or gross negligence 
depends largely wpon the value of the property, and upon business 
usage, and the attendant facts. This court, in Hanes v. Shapiro, 168 
N. C. 24, 84 S. E. 33, treating of this question, brings our state into 
line with the majority of jurisdictions, by saying: 

‘*But, in the last analysis, the care required by law is that of the 


man of ordinary prudence. This is the safest and best rule, and rids 
us of the technical and useless distinctions in regard to the subject.’” 


And this case is quoted with approval in Perry v. Railroad, 171 
N. C. 158, 88 S. E. 156, L. R. A. 1916E, 478. It is evident that the 
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so-called distinctions between slight, ordinary and gross negligence 
over which courts have perhaps somewhat quibbled for a hundred 
years can furnish no assistance. Maddock v. Riggs, 106 Kan. 808, 
190 Pace. 12, 12 A. L. R. 221. The care must be ‘‘commensurate 
eare,’’ having regard to the value of the property bailed and the 
particular circumstances of the case. Hanes v. Shapiro, supra. 

The Supreme Court of the United States, in the case of Preston v. 
Prather, 137 U. S. 604, 11 Sup. Ct. 162, 34 L. Ed. 788, held that 
banks, acting as bailees, without reward, im the care of special de- 
posits are bound to exercise such reasonable care as men of common 
prudence bestow upon the protection of their own property of a sim- 
ilar character. The theory that the bailee’s care of his own property 
is a satisfactory test of his duty to a bailor has also been rejected. 
It is now the law that the bailee must take such care of his property 
as prudent and careful business men generally take of property of 
like value and importance. Any other rule would put a premium 
upon negligence and carelessness. The modern rule is well stated in 
Maddock vy. Riggs, 106 Kan. 808, 190 Pac. 12, 12 A. L. R. 219, and 
is, in substance, this: ‘‘That while many respectable authorities may 
be found which regard such a showing as the true test in determining 
whether there has been gross negligence, the better rule is that tak- 
ing such care of the property, or thimg, as of one’s own, repels a 
presumption of gross negligence; but this may be overcome and 
liability fastened upon the bailee, nevertheless, by showing the 
failure to exercise the care that under all the circumstances was 
required of him, because, manifestly, one may take risks with his 
own property that he ‘has no right to take with another’s, and be- 
cause it is not a question of the care exercised by him as an 
individual merely, but as one of a class. In 3 R. C. L. at page 102, 
it is. well said that a gratuitous bailee will not be permitted to 
absolve himself from all responsibility for the care of an article 
bailed, merely by proving that he has been likewise grossly negligent 
with his own goods. See, also, 6 C. J. 1119, §§ 57 and 59. 

In Boyden v. Bank, 65 N. C. at page 19, is found an expression 
which is relied on by defendant, that a bank ‘‘is bound only to keep 
a [special] deposit with the same care that it keeps its own prop- 
erty of a like description.’’ Of course, the court did not mean to 
make the bald statement, that a bank can be negligent with its own 
property, and be excused from responsibility for that of another, 
because the latter was held by it as bailee and dealt with in the 
same manner as was its owner. In the old case of Doorman v. Jen- 
kins (1834) 2 Ad. & El. 256, 111 Eng. Reprint, 99, 4 Nev. & M. 179, 
4L. J. K. B. N. 8. 29, the plaintiff proved the delivery of the money 
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to the defendant for the purpose of taking up a bill. The defendant 
was the proprietor of a coffee house, and the account he gave of the 
loss was that he unfortunately placed the money in a cash box 
whieh was kept in the taproom, and that the cash box with the 
plaintiff's money in it, and also a larger sum belonging to the 
defendant, was stolen from its place of deposit on a Sunday. Lord 
Chief Justice Denman, a very eminent and learned jurist, said in 
his charge it did not follow, from the defendant’s having lost his 
own money, at the same time as the plaintiff’s, that he had taken 
such eare of the piaintiff’s money as a reasonable and prudent man 
would ordinarily take of his own. The case is reported in 2 Ad. & 
El. 256 (111 Eng. Reprint, 99), where the action of the court in 
leaving the question, whether there had been culpable negligence, 
to the Jury, was approved. See, also, Coggs v. Bernard, 2 Ld. Raym. 
309 (92 Eng. Reprint, 107), 1 Smith, Lead. Cas. 199. 

We dealt with this question in Marks v. Cotton Mills, 135 N. C. 
287, 47 S. FE. 432, and Hanes v. Shapiro, supra. In the Marks Case, 
we held that an employer in respect to machinery and appliances 
was not exonerated from lability for an imjury received by his 
employee, while using a machine or appliance, simply because he 
exercised that degree of care which he would have used if he had 
been supplying them for his own use, but that he must have been 


as careful of his employee as a man of ordinary prudence would 
have been if he was himself exposed to injury, and having regard 
for his own safety. The principle as to negligence is practically the 
same in both of the classes. 


Reverting to the agreed facts in the case at bar, plaintiffs con- 
tend that the defendant has admitted five important things: 

(1) It received the bonds as bailee, and is unable to return 
them. 

(2) It was directed to imsure the bonds, but carried only 10 
per cent. insurance on them. 

(3) It failed for a period of 26 days, contrary to express agree- 
ment, to notify plaintiffs that the bonds had been returned. 

(4) It failed to keep the bonds in the burglar-proof compart- 
ment of its safe, where there was 100 per cent. safety—and 100 per 
cent. insurance. 

(5) It virtually admitted to its insurance company that it was 
liable for the loss and has received as insurance money, and retains, 
10 per cent. of the amount of the loss. 

As to the first proposition, it seems to be well-settled law in this 
jurisdiction, and generally, that when it is shown that the property 
in question has been delivered to the bailee, and is not returned, or 
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cannot be returned, there is a prima facie case made for the bailor 
which is sufficient to carry the case to the jury and to authorize a 
verdict for him. 3 R. C. L. pp. 150, 151; Hanes v. Shapiro, supra: 
Sprinkle v. Brimm, 144 N. C. 401, 57 S. E. 148, 12 L. R. A. (N. 8.) 
679. 

There is some reference in the briefs, and also in the argument 
before us, to the question of insurance, that is, as to the duty of 
the defendant to have kept the bonds insured to their full value in 
compliance with a request to that effect made by ‘the plaintiffs, but 
we need not enter at lange upon the consideration of this question, 
as we will briefly refer to it later in our conclusion as to the present 
disposition of the case; and in the same category must be placed the 
reference to the notice by defendant to plaintiffs of the arrival of 
the new bonds, it being contended as to that feature of this case 
that the doctrine of Martin v. Cuthbertson, 64 N. ©. 328, applies, 
where it is held by the court: 


‘‘Where . . . there is any material departure from the terms of 
the bailment, the bailee becomes a wrongdoer, and is liable for any 
injury which results from the departure, without regard to the ques- 
tion of negligence.’’ 


And, in this connection, they also rely on 6 Corpus Juris, 1110 
and 1111, as stating the rule of the most recent authorities, viz.: 
Where there is an express and valid contract, the terms thereof 
eontrol, since both bailor and the bailee are entitled to impose on 
each other any terms they respectively may choose, and their ex- 
press agreement will prevail against general principles of law ap- 
plicable in the absence of such an agreement. The bailee is liable 
for loss resulting from breach of ‘his contract to keep the property 
in a particular manner, or to return it at a particular time, or other 
special stipulation in regard to the property, without regard to 
whether he has been otherwise negligent. They refer also to Carll 
v. Goldberg, 59 Mise. Rep. 172, 110 N. Y. Supp. 318; Cochran v. 
Walker (Tex. Civ. App.) 49 S. W. 403; Sprinkle v. Brimm, 144 N. 
C. 401, 57 S. E. 148, 12 L. R. A. (N. 8.) 679. 

Piaintiffs contend further that the defendant kept the bonds in 
the wrong place, an unsafe place, while it kept its own money in the 
‘‘money chest,’’ which proved to be a safe place for it; but this 
matter also may be deferred for additional treatment in our con- 
elusion, and also the contention that defendant has virtually ad- 
mitted its liability, by eccllecting the $440 from the insurance com- 
pany upon its representation, expressed or implied, that it was, at 
least to that extent liable to the plaintiffs. 
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We come now to the conclusion of the law upon all these mat- 
ters, and variety of contentions. 

The concise question necessarily involved in this case is whether 
the defendant, as bailee of the bonds, has exercised that care which 
the law requires of it, in the custody and preservation of them, and 
whether it gave the notice of their arrival at its banking house, and 
in other respects complied with the contract of bailment. We find 
ourselves unable to determine these questions and to decide fairly 
and correctly as to the rights of the one party, or the liability of the 
other, upon the case agreed as we find it to be in the record. 
Whether there has been negligence in 'the performance of any legal 
duty is generally a composite question of fact and law, and is in 
this case, as in nearly all others, one for the jury to decide under 
proper instructions from the court. The admissions of the parties, 
as stated in this case, are not so conclusive in their character, and 
not so comprehensive, as to present the naked question of law 
whether the defendant has broken the contract of bailment and the 
plaintiffs have been thereby proximately injured. We can well 
conceive of other elements, or facts and circumstances additional to 
those stated in the case, which may well enter into the proper solu- 
tion of this central and controlling question. The defendant does 
not, expressly or impliedly, admit its negligence, but denies it 
strenuously, and, conversely, the plaintiffs do not, expressly or im- 
pliedly, admit that there was no negligence. Neither could safely 
make such an admission. It would end ‘the case against it (the bank 
or college) should either be so indisereet as to make the admission. 
Negligence is pre-eminently a question for a jury, with proper ad- 
vice from the court as to the law, to pass upon; as the existence 
or non-existence of it in the particular case depends upon the special 
facts and cireumstanees—and all of them. 

We do not assert that the facts and circumstances cannot be so 
stated as to determine the rights and liabilities of the respective 
parties, but they are not apt to be, as it might require too grave and 
serious an admission, if not a fatal one, on the part of one or the 
other of the litigants. Sufficient it is to state that such a case is not 
presented ,.here. The parties have selected the wrong method of pre- 
senting the true question involved in ‘the ease, or, to state it another 
way, they have not stated exhaustively all the facts and cireum- 
stances essential to a decision of the pivotal issue, whether there 
has been negligence. 

We hold though that there is evidence of a consideration for the 
bailment, and if the latter is found by the jury to exist, the measure 
of care, which the law requires to be exercised by the bank,. would 
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be that of an ordinarily prudent person in like circumstances, and 
not merely slight care, and its responsibility would consequently 
arise without the presence of gross negligence. 

The facts recited by us in this opinion, and partially repeated 
elsewhere, are evidence of negligence indisputably, but only evi- 
dentiary in character, as the ultimate fact of negligence is not stated 
in the case, and whether the notice was given, or, if given, whether 
the plaintifis would have removed the deposit before the theft are 
also, and at least, but matters of fact, as is the question whether 
the plaintiff had actual knowledge that the bonds had come. (Bank 
v. Burgwyn, 110 N. C. 267, 14 S. E. 623) and were in the bank for 
them, or their order, thereby dispensing with notice. We do not 
decide such questions, but only questions of law. A case agreed 
must state all the facts necessary to a decision, which this case does 
not do. In this, if not in other respects, the agreed case lacks com- 
pleteness. This must be so, unless, whether there is negligence is 
not a mixed one of law and fact. 

For the reasons given, the case is remanded, with directions to 
submit it to a jury to find as to the question of negligence upon 
all the evidence, unless the parties agree to a reference for that 
purpose, or unless they ean, and will, amend their case so as to 


present the bare question of law, which they are not likely to do. 
Error, and remanded with instructions. 


CLARK, C. J. (dissenting), is of the opinion that the facts are 
sufficiently set forth in the case agreed and that judgment should 
be entered thereon in favor of the plaintiff. The bank solicited the 
business, and by reason of its representations the plaintiff did forego 
other safe and convenient methods of transmitting the bonds. The 
bank ‘held itseif out as having safe means of preserving the bonds. 
The plaintiff asked for insurance that would protect it and offered 
to pay any expenses incident thereto. The defendant bank was in 
the insurance business, and but for its negligence in acquainting 
itself with the terms of its own insurance policies would have been 
fully protected instead of being protected only to the extent of 10 
per cent. The ‘bank agreed to notify the plaintiff wpon return of the 
bonds, but negligently failed for 26 days to do so. If it had given 
notice as it should have done, the plaintiff would have taken the 
bonds from the bank and have placed them in the safe of the ecol- 
lege ‘‘where it was the custom for the college to keep its bonds.’’ 
The college safe was not robbed. The bank did not keep these 
bonds where it kept its own money, and, if it had, they would not 
have been stolen, or, if they had been stolen the bank would have 
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recovered from the insurance company 100 per cent. of such loss. 
The bank at the time of the loss, acknowledged its liability, and 
recovered $440 insurance money by admitting its liability. 

Upon these facts which the defendant ‘has admitted, it would 
seem clear that there was no negligence on the part of the plaintiff, 
and that there was negligence on the part of the defendant bank 
against whom judgment should be rendered upon the case agreed. 


NEGOTIABILITY OF TRADE ACCEPTANCE 


United Railway, Etc., Company v. Siberian Commercial Company, 
Supreme Court of Washington. 201 Pac. Rep. 21. 


A trade acceptance, payable November 1, or one payable De- 
eember 1, the year being omitted, is uncertain as to time of 
payment and, therefore, non-negotiable. Such an instrument does 
not come within the rule that an instrument, in which no time 
of payment is expressed, is payable on demand. 


Action by the United Railway & Logging Supply Company 
against the Siberian Commercial Company. From judgment for 
plaintiff, defendant appeals. Reversed and remanded. 

C. H. Hanford, of Seattle, for appellant. 

Reynolds, Ballinger & Hutson and Elmer W. Leader, all of 
Seattle, for respondent. 


MAIN, J.—This action was brought to recover upon two written 
instruments called trade acceptances. ‘The trial resulted in findings 
of fact, conclusions of law, and a judgment sustaining the right to 
recover. The defendant appeals. The trade acceptances were drawn 
on August 1, 1919, and delivered on or about the same date. In 
attempting to fix the due date in one it is recited: ‘‘On December 1, 
pay to the order of G. W. Laing.’’ In the other recital is the same, 
except that November 1 is mentioned. In neither is year specified. 
The acceptances were drawn by one G. W. Laing and were accepted 
by the appellant. They were subsequently transferred by Laing to 
the Ballard Lumber Company and from that company to the re- 
spondent. The appellant sought to interpose a defense which he 
would not have a right to make against one holding them in due 
course as was the respondent, if they are in fact negotiable instru- 
ments. 

The controlling question then is whether the failure to fill in the 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 650. — 
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year in an attempt to specify the due date renders them non 
negotiable. The respondent takes the position that the omission of 
the year may be viewed in one of two ways, either the time of 
payment is certain or that no time of payment is fixed in the in- 
struments and they are therefore payable on demand. According 
to the Negotiable Instrument Law (section 3398 of Remington’s 1915 
Code) ‘‘an instrument is payable on demand . . . (2) in which no 
time for payment is expressed.’’ By section 3443 ‘‘a holder in due 
course is a holder who has taken the instrument under the following 
conditions: (1) That it is complete and regular upon its face. . .”’ 
Those sections being both embodied in the Negotiable Instrument 
Law it is necessary to give effect to each. According to the section 
last quoted, a holder in due course must be one who has taken an 
instrument which is complete and regular on its face. As above 
stated in one of the trade acceptances in attempting to fix the due 
date only December 1 is mentioned, and in the other November 1. 
In each case there was an attempt to fix a due date, and it was not 
completed by reason of the fact that the year was omitted. In re 
Estate of Philpott, 169 Iowa, 555, 151 N. W. 825, Ann. Cas. 1917B, 
839, the court had before it a note which provided that it was pay- 
able ‘‘on or before 4 . . . after date.’’ The question there arose, 
under a similar provision of the statute, whether the note was com- 
plete and regular upon its face, and it was held not to be so. There 
was an apparent attempt to fix a due date, but it was not complete, 
owing to the fact that it did not specify whether it was payable 
four days, four months or four years after date. In the course of 
the opinion it was said: 


‘‘This note was not ‘complete and regular’ upon its faee. It 
indicated upon its face that some word had been omitted in an at- 
tempt to specify the time of payment. . . . If the real intent of 
the parties in interest was to make this instrument payable in four 
years, it may be that the payee could have lawfully corrected the 
oversight by inserting the word ‘years’; and it may be also that this 
would have rendered the note negotiable to a holder in due course 
as defined in the section above quoted. The question in that form 
is not now before us, and we need not pass upon it. We think it 
quite clear that this irregularity upon the face of the note prevented 
its taker from becoming a holder in due course. It could be deemed 
a demand note, unless the agreement of the parties was in fact 
otherwise. If otherwise, such fact was suggested by the incomplete- 
ness of the terms actually used. 

‘‘The controlling fact at this point is, not that the blank was not 
filled, but that it was filled imperfectly or irregularly. Though we 
grant that the note was presumptively good as a demand note, yet 
it was not ‘complete and regular’ within the requirements of section 
3060a52, and therefore was not negotiable.’’ 
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It is true that the omission in that case was not the same as in 
the present case, but in each case there was an attempt apparent 
upon the face of the instruments to fix a due date, and in each 
ease there was an omission. Were it not for the section 
of the statute requiring a holder in due course to be one 
who has taken an instrument complete and regular upon. its 
face it may be that the instruments here in question would be 
deemed to be payable on demand, but where there is an attempt to 
fix a due date which is not complete it would seem only reasonable 
to hold that the instrument is one not complete and regular on its 
face and the section of the statute requiring it to be such would 
prevail. In the case of Collins v. Trotter, 81 Mo. 275, the question 
was whether a note which was made payable on the ‘‘first day of 
March’’ omitting the year, was payable on demand and therefore 
negotiabie, and it was there held to be such. But that case is 
rested upon the law merchant, and makes no mention of a require- 
ment that a holder in due course must be one who has taken the 
instrument which is complete and regular upon its face. In view 
of the statutory requirement embodied in the Negotiable Instrument 
Law that case cannot be considered to be in point.. In Selover on 
Negotiable Instruments (2d Ed.) p. 65, it is stated that an instru- 
ment payable on the ‘‘first day of March,’’ without mentioning the 
year, is payable on demand, but in support of the text only the 
ease of Collins v. Trotter, supra, is cited. 

Since the trade acceptances were not complete and regular on 
their faces, the appellant had a right to defend against them as non- 
negotiable instruments. 

The judgment will be reversed, and the cause remanded. 


BANK LIABLE IN ALLOWING DEPOSITOR TO 
PAY INDIVIDUAL DEBT OUT OF FUNDS 
HELD AS AGENT 


Alexander v. Security Bank & Trust Co., United States District Court, 
So. Dist. of Texas. 273 Fed. Rep. 258. 


A depositor in the defendant bank was a shipper of produce, 
part of which was owned by him outright, but most of which he 
handled on commission as the agent for others. In making ship- 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 323. 
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ments he deposited drafts on the consignee, which were taken by 
the bank as cash and credited to his account. His capital was 
small and, in the course of an unfavorable season, he became 
indebted to the bank in the sum of $15,000. The following sea- 
son, he made large shipments, known by the bank to be largely 
on commission, and deposited drafts in the usual way to his own 
credit. He paid his indebtedness to the bank with checks drawn 
against his account. The plaintiffs sued the bank, claiming to 
be owners of the proceeds of some of the drafts. It was held 
that the bank was liable, so far as drafts for shipments owned by 
the plaintiffs could be traced into the deposit, out of which the 
agent’s debt was paid. 


~ In Equity. Suit by Joseph Alexander and others against the Se- 
eurity Bank & Trust Company and another. Decree for complain- 
ants. 


This is a suit in equity by the complainants, seeking to follow 
certain moneys of theirs which came into the hands of Martin, as 
their agent, and which were by him deposited in the Security Bank 
& Trust Company, and thereafter checked out to persons other than 
plaintiffs. The admitted facts are these: 

That Jesse Martin, doing business in Wharton county, Tex., under 
the firm name of Jesse Martin & Co., conducted on his own account 
and as broker for others the business of buying and selling potatoes, 
grain, hay, and other kinds of produce. That he had been conduct- 
ing this kind of business for some time prior to 1918, when the facts 
out of which this controversy arose transpired; that it was, and had 
been, his custom for some time to do his banking business through 
the Security Bank & Trust Company in his own name. That in the 
year 1917 he had handled for plaintiffs in this case their potato crop, 
which was planted, grown, and marketed at and from Wharton, 
Tex., in 1917 and 1918, and that during both these years he also 
handled a large amount of business, some on his own account and 
some as agent for others, and that practically all of his business was, 
and had been for a long time, transacted through the defendant 
bank. 

That the course of handling the business of plaintiffs was in 1917, 
when the potatoes were loaded on the cars, that he would handle 
the shipping and sale of same, make all proper deductions which 
arose in closing up the account sales for the respective cars, and 
after deducting his commission of $15 per car would remit to com- 
plainants the net amount due them. The same arrangement existed 
in 1918, with the exception that he had an understanding with com- 
plainants that, instead of paying them by checks, he would deposit 
their net funds to their account in the Wharton Bank & Trust Com- 
pany, and pursuant to that agreement he did deposit the sum of 
$8,000 in that bank; the balance of their funds, $16,000 in round 
numbers, he deposited in the Security Bank & Trust Company, and 
checked them out to persons other than complainants; and com- 
plainants, with the exception of some small amounts later paid them 
by Martin after the misappropriation of their funds was discovered, 
have received none of said $16,000. 
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The evidence shows that Martin was a man of small capital, or, 
as one of the directors of the Security Bank & Trust Co. stated, ‘‘His 
stock in trade was a lead pencil and a piece of paper;’’ but the 
evidence also shows that he was a very active, energetic trader, and 
handled quite a large volume of business during the crop year. Due 
to weather conditions, which affected corn which Martin was hand- 
ling in the year 1917, and due to delays and congestion in railroad 
traffic and other causes beyond Martin’s control, during the year 
1917 and the first part of 1918, there was accumulated a considerable 
debt to the bank, reaching in April, 1918, about $15,000. 

This debt was represented by drafts which, in accordance with 
their regular custom, the bank had taken as cash items, payment on 
which had been delayed or refused, so that, instead of the case 
being, as it had formerly been, that with few exceptions the drafts 
which Martin put through the bank sufficed upon their acceptance 
and payment by the drawee, to keep his account with the Security 
Bank in proper condition, such an unsatisfactory condition from a 
banking standpoint had arisen that Martin had a conference with the 
president of the bank and Wright, the cashier and active manager, 
in April, in which this condition was called to his attention, he was 
advised that the bank could not, without great embarrassment, con- 
tinue io carry these long overdue drafts, and was induced to promise 
that as soon as possible he would take up these drafts, giving the 
bank cash therefor. 

That subsequently the potato season came on, and Martin handled 
a large amount of potatoes, some of which he bought outright, but 
at least 90 per cent. of which was handled by him on commission. 
As the result of moving these cars of potatoes there went through 
Martin’s account, after the 1st of May, something over $40,000, and 
while these funds were going through the bank Mr. Wright, the 
cashier, went to Martin and called his attention to the fact that he 
bad promised to take up the $15,000 or so of long overdue drafts 
which they held of Martin’s, and wrote out and caused Martin to 
sign checks on his account with them, aggregating the amount of the 
overdue drafts. This transaction took the form, according to the 
testimony of the cashier, of several checks, so that they could be 
passed through the bank as Martin’s account would warrant, and 
eovered a period of five or six days. 

As before stated, the funds which went to Martin’s credit during 
this active period were realized in large part by the delivery by 
Martin to the bank of drafts with bills of lading on moving cars 
attached, which drafts were taken by the bank as cash items, and 
for the amount of the drafts Martin was given immediate credit. 
Some few of these drafts were later returned unpaid, but that fact 
is immaterial, since the receipt of the drafts as cash items and the 
deposit of their value in cash stands, as to complainants, exactly the 
same as though Martin had gotten the money from the consignees 
and piaced it to their credit, and any claim which might accrue to 
the bank because of the nonpayment of drafts would be a different 
cause of action, resting upon a different consideration. 

The above are the undisputed facts. The only matters upon 
which there was any dispute on this banch of the case were: (1) 
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Whether the bank knew, when they got Martin to sign checks on 
his account to pay up a past-due indebtedness to them, that these 
eheeks were being satisfied with moneys actually belonging to com- 
plainants; in other words, whether they knew that Martin was using 
his clients’ moneys to pay his own debts; and (2) if they did know 
it, what amount of complainants’ moneys the evidence sufficiently 
shows were appropriated by the bank to pay Martin’s debt to it. 

On the first of these matters the case presents no difficulty, for, 
notwithstanding the fact that the officers of the bank, particularly 
Wright, testified that they did not know that Martin was doing 
business as a broker, and did not know that any of the funds de- 
posited by him were moneys of his principals, the testimony of 
Martin is equally positive that they did know these facts, and every 
fact and circumstance in the case in an overwhelming way points 
to the same conclusion. It is simply inconceivable that a banker, 
in the position which Wright occupied toward a customer such as 
Martin, who was heavily indebted to the bank, could have been as 
ignorant of Martin’s business and condition as Wright claims to 
have been; nor is his claim to eredence strengthened by the testi- 
mony of his conversations with Ingram, which, to put the most favor- 
able light on them, were distinctly unecandid. I have therefore no 
Giftieulty in holding that the bank knew that Martin was operating 
on a shoestring, and handling his customers’ money, and particularly 
the money of complainants in this case. 

The second point in dispute as to the amount of complainants’ 
money which the bank actually misappropriated, is more difficult. 
The evidence establishes without contradiction that the major part 
of Martin’s potato business in May and June was commission busi- 
ness, or, as he himself testified, about 10 per cent. of the business 
was his own, the balance commission, and with the exception of 
about $8,000, which he deposited in the Wharton Bank & Trust 
Company to the credit of complainants in this suit, all moneys re- 
ceived by him on account of all his clients were deposited by him 
in his own naine in the Security Bank & Trust Company; the books 
of the bank showing that during the months of May and June there 
was over $40,000 deposited by Martin in the bank, of which approxi- 
mately $16,000 was the money of complainants in this case, the bal- 
ance belonging in part to Martin, but the larger part to clients of 
his. 

Martin testified that the drafts for the potato crop were put in 
in May and June; that the crop started rolling in May, but most of 
it rolled in June. He also testified that about half of the drafts 
covering complainants’ potatoes were deposited prior to the Ist of 
June, and about half between that day and the 10th, but that this 
was just a matter of opinion. That he did not think it would be 
possible to check over the papers and determine which drafts be- 
longed to complainants and which belonged to others. The drafts 
and other records of the bank covering Martin’s account were offered 
in evidence, and from them the respective counsel have made up a 
statement undertaking to trace the complaints’ drafts into the bank, 
and by comparing these receipts with the checks upon which the 
bank satisfied Martin’s debt to it to determine just how much of 
complainants’ money the bank actually got. 
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The results obtained by respective counsel have not been alike, 
nor is the court entirely satisfied, after checking the matters himself 
in the light of counsel’s efforts, that the evidence is in the shape it 
ought to be in to permit of an entirely satisfactory tracing. I am 
of the opinion, however, and will so find, that the evidence is suffi- 
cient to show that of the funds of complainants which were deposited 
in the bank the bank obtained on the checks of Martin $7,800. In 
view, however, of the unsatisfactory character of the evidence, either 
party may make application, should it so desire, to reopen the case 
on this point. 

In addition to the issues set out in the foregoing statement of 
facts the case presents an issue of estoppel, based upon the following 
facts, most of which are undisputed: 

That after the plaintiffs had discovered the fact that their moneys 
had been misappropriated by Martin, and before they had obtained 
the precise information as to who had gotten their money, an at- 
tempt was made to make a settlement with Martin, which attempt 
resulied in Martin paying a small amount of cash and produce, giv- 
ing notes with personal indorsement for a part of the balance, and 
making an agreement, which was not fulfilled, to close the adjust- 
ment by the securing of an additional loan of $1,000 indorsed by 
personal security. The last-named note not having been obtained, 
the settlement fell through; but the issue is made by defendants 
Security Bank & Trust Company that the acceptance of payment on 
account from Martin and the taking of his notes constituted either 
a novation, accord and satisfaction, or in some way established a 
situation which released the bank, because, as they claim, after 
Martin had had these dealings in an attempt to effect a settlement, 
he advised the bank of them and stated to them that he had thereby 
saved them from a lawsuit; that the bank, upon receipt of that in- 
formation, surrendered to Martin some collateral which they held to 
secure his debt to them, and had thereby had their position made 
worse; whereas, had complainants not made the settlement, or had 
they advised the bank that they intended to hold it responsible, such 
delivery to Martin of their securities in hand would not have oc- 
curred. 

The testimony of complainants on this score is that they did not 
know, and could not get information from the bank from which they 
could ascertain, the facts as to the bank’s liability, and the evidence 
bears out their contention that they were wholly unable to get any 
information whatever from the bank. There is no evidence that any 
of the complainants ever stated to the bank that they were not look- 
ing to it, or in any way advised the bank, or induced the bank, unless 
their failure to sue the bank earlier could have that effect, to take 
any action in the matter. 

Upon these facts the bank contends that complainants should be 
estopped to proceed against them in this suit, and further that, if 
they are not so estopped, they shall surrender to the bank what 
securities, if any, the defendants obtained in their negotiations with 
Martin. These securitiés are not declared on by ¢omplainants, or 
referred to in the pleadings by either complainants or defendants ; 
but they were presented ore tenus in court for such action as the 
court might think proper to take upon the same. 
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Williams & Neethe, of Galveston, Tex., for plaintiffs. 

Kelley & Hawes, of Wharton, Tex., and Terry, Cavin & Mills, oz 
Galveston. Tex., for defendants. 

HUTCHESON, District Judge—No character of case better illus- 
trates the principle of the equitable maxim, ‘‘Ubi jus ibi remedium,”’ 
than that of tracing trust moneys misappropriated by banks with 
the connivance, or through the active agency, of a depositor who 
has used his principal’s money to pay his private debts, for though 
in years past the courts found difficulty in stating the law of the 
ease growing out of the fact that money has no earmarks, the prin- 
ciple is now almost universally recognized that it is sufficient if the 
trust funds can be sufficiently traced so as to be reflected in the 
amount of the deposit, and it is not essential that the identi¢al money 
he ioeated. Many cases have stated the matter, but none better than 
the case of Canta Marina Co. v. Canadian Bank of Commerce (D. 
C.), 242 Fed. 143, where the authorities are collated; nor have I 
found a better discussion of the general principle or better collection 
of authorities than is contained in the very interesting note in L. R. 
A. 1916C, 21. 

These authorities and others like them make it plain that there is 
no real legal difficulty at all in the application of the trust doctrine 
to moneys deposited and misapplied, but that the real trouble arises 
in the application of the principle to the facts of a particular case, 
for it is of course fundamental that funds must be traced before the 
trust can be asserted in them. This is clearly settled by numerous 
authorities and perhaps nowhere better stated than in Board of 
Commissioners v. Strawn, 157 Fed. 49, 84 C. C. A. 553, 15 L. R. A. 
(N. 8S.) 1100. The same ease establishes a doctrine, which has been re- 
affirmed and specifieally appiied in Sehulyer v. Littlefield, 232 U. 8. 
707, 34 Sup. Ct. 466, 58 L. Ed. 806, that if the mingled fund is re- 
duced below the amount. of the trust fund the latter must be regard- 
ed as dissipated, except as to such balance, and sums subsequently 
added cannot be treated as part of the trust fund. 

It is hardly necessary to state that the courts recognize that in 
the interest of commercial security a bank may safely deal with a 
depositor without undertaking to scrutinize the source of his depos- 
its, or, even if the trust character is known, seeing to the proper ap- 
plication of the funds. It is well settled that a bank has the right 
to assume that the depositor is acting within his authority, and will 
deal justly by his principal; but this rule breaks down, or rather, 
has no application, where a bank, with knowledge of the trust char- 
acter of a deposit, assists the depositor to misapply it by appropri- 
ating it, either by a charge ticket, or through the check of the de- 
positor, to the private obligation owed by the depositor to the bank. 
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It is conceded in this case that the funds of the complainant in 
dispute were deposited by Martin in the defendant bank in his own 
name, and that these funds were all checked out by Martin to others 
than complainants: nor is there any dispute that the bank, during 
the period when the funds, or some of them, were being deposited 
by Martin in the bank, caused Martin to sign checks for and received 
payment of $14,862.75 of debts in the form of unpaid drafts long 
overdue from Martin to the bank. Nor, since I aecept and approve 
the proposition of defendant's brief that, in giving Martin a deposit 
receipt for the drafts, the legal effect was the same as if the eon- 
signee had paid Martin the same amount of money in the bank, is 
there any doubt that the money realized from the drafts drawn 
against plaintiffs’ potatoes by their acceptance as cash items by the 
bank was the money of complainants. Commercial Bank vy. Arm- 
strong, 148 U. S. 50, 13 Sup. Ct. 533, 37 L. Ed. 363. The money 
stood in exactly the same case as if Martin had gotten it from the 
drawees of the drafts and deposited it. 

The question, therefore, of bona fide purchase of the drafts by 
the bank, or whether the matter should be treated as a purchase 
by the bank of the plaintiffs’ potatoes, in which event, of course, 
the bank could get no higher title than Martin had, and would be 
liable for the value of the personal property, is not in the case. The 
ease upon the law and the evidence is one where the moneys of com- 
plainants was with the knowledge of the bank to the extent of 
$7,800 appropriated by the bank, with the consent of the defendant 
Martin, to pay Martin’s debt, and upon the plain principles of law 
above set out the complainants are entitled to recover from the 
bank that sum, unless the proposition of estoppel of the defendant 
bank avails to defeat recovery. 

A very interesting diseussion of a similar situation is found in 
the ease of Bank v. Jones, 18 Tex. 811, to which I deem it unneces- 
sary to add that, this being a suit in equity, and the defendant hav- 
ing been found in default ex maleficio, through a deliberate and 
knowing misappropriation of complainants’ funds, this court will be 
slow to erect out of a transaction which admittedly failed to result 
in an accord and satisfaction an estoppel by which the bank could 
keep the fruits of its wrong. While the ease of Parkerson v. Borst 
(C. C. A.), 264 Fed. 766, is not exactly in point on the facts, it at 
least illustrates the disinclination of a court to lend too ready an 
ear to the wrongdoer’'s plea of election or estoppel. 

The facts here which present an absolute failure to reach an ac- 
eord and satisfaction present the strongest kind of case for the ap- 
plication of the doctrines of that case and of Bank v. Jones, 18 Tex. 
811, supra. In what is here said it is not meant to declare that, had 
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a complete accord and satisfaction between plaintiffs and Martin 
been reached, the effect would not have been a ratification of the, 
acts of the agent, and an agreement on the part of the principal tv 
treat the funds deposited by the agent in the Security Bank, and by 
him applied to his debts as a loan. No facts, however, warranting 
such a conclusion appear in this case. Neither the pleadings of the 
plaintiffs nor the defendant Martin declare upon these papers, nor 
in my opinion do they present any defense to this suit, or have any 
proper place in it. 

As to the remaining contention that these securities should be 
delivered to the defendant bank, it is sufficient to say that I can con- 
ceive of no theory upon: which a trustee ex maleficio can in a 
court of equity require that a complainant deliver to him securities 
or documents which he holds for his own protection, even if the 
documents be treated as evidencing existing obligations of the co- 
defendant, which I do not now mean to hold. 

The result of these views will be that complainants should have 
judgment against Martin for the full amount of the balance due by 
him, the debt having arisen through misappropriation of trust funds, 
and being therefore unaffected by the bankruptcy, with interest on 
same from the time of its misappropriation, and that complainants 
should also have judgment against the defendant bank for $7,800, 
with interest from June 1, 1918, and against both defendants for 
costs. 


RELEASE OF SURETY 


Glenn v. Union Bank & Trust Company, Supreme Court of Arkansas. 
233 S. W. Rep. 789. 


Under the statutes of Arkansas, a surety on a note may serve 
a written notice on the holder, requiring him to commence suit 
against the principai debtor on the note within thirty days and, 
if such suit is not started within that time, the surety is released 
from liability. The defendant, surety on a note held by the 
plaintiff bank, wrote to the bank, stating ‘‘My advice would be 
for you to take legal steps to collect.’’ It was held that this 
notice was not in compliance with the statute, because it con- 
tained no requirement or demand, and that the failure of the 
bank to commence suit within thirty days did not release the 
surety. It was further held that an agreement between the presi- 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 1082. 
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dent of the bank and the parties to the note, under which the 
party primarily hable assigned a claim to the bank and wherein 
it was agreed that the surety be released, was binding on the 
bank and discharged the surety, provided the president had au- 
thority to act for the bank. 


Appeal from Cireuit Court, independence County; Dene H. Cole- 
man, Judge. 

Action by the Union Bank & Trust Company against E H. Glenn. 
Judgment for plaintiff, and defendant appeals. Reversed and re- 
manded. 

The Union Bank & Trust Company sued E. H. Glenn to recover 
the sum of $1,390 alleged to be due plaintiff on a promissory note 
executed by the defendant and others. As a defense to the action 
the defendant stated that he had signed said note as surety for J. 
C. Sheperd and J. R. Wilson, who were the principals; that after the 
note became due he wrote and mailed to the bank the following let- 
ter or notice: 

‘Denver, Colo., June 10, 1920. 

“C. D. Metcalf, Batesville, .Ark—Dear Charley: I am just in 
receipt of yours of the 7th relative to the Sheperd and Wilson note. 
My advice would be for you to take the legal steps to collect the 
debt, advertise and sell the truck, ete., applying that on the debt, 
and getting a judgment for the balance.’’ 


We quote from the answer of the defendant another paragraph, 
as follows: 


‘‘Further answering plaintiff's complaint, defendant says that on 
the 4th day of August, 1919, his codefendant, J. C. Sheperd, made 
an assignment of his ‘War Minerals claim’ against the government 
of the United States, under the ‘War Minerals Relief Act,’ which 
assignment was in writing, and that in consideration of said assign- 
ment being made, and to secure further loans from plaintiff bank it 
was agreed between the defendant Sheperd; the defendant E. H. 
Glenn, and D. D. Adams, as president of said bank, that this de- 
fendant should and would be released from all liability on said note 
aforesaid.”’ 


The plaintiff filed a demurrer to these two paragraphs of the 
answer, which was sustained by the court. The defendant refused 
to plead further, and, upon final judgment being entered against 
him on the demurrer, duly prosecuted an appeal to this court. 

W. M. Thompson, of Batesville, for appellant. 

Samuel M. Casey, of Batesville, for appellee. 


HART, J. (after stating the facts as above)—It is insisted by 
counsel for the defendant that the court erred in sustaining 





28 THE BANKING LAW JOURNAL 


the demurrer to the first paragraph of his answer because he notified 
the plaintiff after the note became due to sue the principal on the 
note forthwith, and that the bank not having brought the suit within 
30 days after the notice was given, the defendant is exonerated from 
liability on the note-under. the statute. 

Section 8287 of Crawford & Moses’ Digest requires that the surety 
on a note, in order to exonerate himself from liability, shall, after 
the note becomes due, by a notice in writing, require the person 
having the right of action to forthwith commence suit against the 
principal debtor and other party liable. The following section pro- 
vides that, if such suit be not commenced within 30 days after the 
service of the notice, the surety shall be exonerated from liability to 
the person notified. In Wilson v. White, 82 Ark. 407, 102 S. W. 201, 
12 Ann. Cas. 378, the court held that the statute, being in deroga- 
tion of the contractual rights of the parties, must be strictly com- 
plied with by the surety before he can claim exoneration from liabil- 
ity on the obligation sued on. 

Under the language of the statute the requirement to sue must 
be unconditional. It contemplates a peremptory requirement of the 
surety to the creditor to commence suit forthwith. The notice in 
the present case is advisory merely. The language is: 


**My advice would be for you to take legal steps to collect the 
debt . . . and getting a judgment for the balance.”’ 


The surety only advises the creditor to bring suit. The notice 
does not contain a demand or requirement for the creditor forth- 
with to commence suit. Not having shown a clear requirement or 
demand to the creditor to institute suit forthwith upon the note, the 
notice is insufficient, because it is merely advisory, or at most a re- 
yuest to collect from the principal, and, if he fails to do so, to bring 
suit. 


This view of the statute is taken in the early case of Bates & 
Hughes v. State Bank, 7 Ark. 394, 46 Am. Dee. 293. In that case 
the surety gave notice to and requested the bank ‘‘to put the obliga- 
tion in a train of collection,’’ and the court held that the notice was 
not sufficient under the statute. The court said that the statute 
gave the surety the right to require the plaintiff to commence suit 
forthwith, but that, if he wished to exonerate himself from liability, 
he must give such notice as to leave no option with the plaintiff. To 
the same effect, see 32 Cye. 104; Baker v. Kellogg, 29 Ohio St. 663; 
Rice vy. Simpson, 9 Heisk. (Tenn.) 809; Parrish v. Gray, 1 Humph. 
(Tenn.) 88: Kennedy v. Falde, 4 Dak. 319, 29 N. W. 667; Benge v. 
Eversole, 156 Ky. 131, 160 S. W. 911; Edmonson vy. Potts’ Adm’r, 111 
Va. 79, 68 S. E. 254, 21 Ann. Cas. 1365. 
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It is also contended that the judgment should be reversed because 
the court erred in sustaining the demurrer to the second paragraph 
of the answer, and in chis contention we think counsel for the de- 
-fendant is correct. 

Counsel for the plaintiff seeks to upheld the judgment-on the 
rule jaid down in Smith v. Spradlin, 136 Ark, 204, 206 S W. 327, and 
cases cited, to the effect that.the payment.of a sum of money by one 
who is already legally bound to pay the same is not a valid consid- 
eration for a contract. Counsel claims that, inasmuch as the defend- 
ant was already bound to pay the note, there was no consideration 
for the contract whereby he was released from the payment of it, 
and that the case calls for the application of the well-known rule 
just announced. We do not think, however, that the rule contended 
for has any application to the facts of the present case. According 
to the allegation cof the answer, the parties entered into a new con- 
tract, with essentially different terms, and imposing additional obli- 
gations upon #he bank and the principal debtor. 

In Weaver v. Emerson-Brantingham Implement Co., 146 Ark. 379, 
225 S. W. 624, the court held that the parties to a written contract 
may, subsequent te its execution, rescind it in part, or in whole, and 
substitute a new oral agreement therefor. Hence the parties had a 
right to make the new agreement. According to the allegations of 
the answer, which must be taken as true on demurrer, J. C. Sheperd, 
the principal debtor, made an assignment in writing of his War 
Minerals claim against the United States to the bank, and it was 
agreed between Sheperd, the principai debtor, Glenn, the surety, 
anl the cashier of the bank, that the surety should be released from 
liability on the note. 

The assignment of Sheperd’s claim against the United States to 
the bank constituted additional security to the bank. The bank had 
the right to aecept this new security in lieu of the surety, and its 
action in doimg so was sufficient consideration for making the new 
contract. The president of the bank doubtless thought that the 
assignment of Sheperd’s elaim against the United States was better 
security for the bank than the signature of Glenn to the note, and 
for that reason made the contract. In any event he had the right to 
make the agreement with Sheperd and Glenn that the latter should 
be released from liability on the note in consideration that Sheperd 
should assign his claim against the United States to the bank. See 
Kilgore Lumber Co. v. Thomas, 98 Ark. 219, 135 8S. W. 858, and Phoe- 
nix Cement Sidewalk Co. v. Russellville Water & Light Co., 101 
Ark. 22, 140 S. W. 996. 

It is also insisted that the demurrer to the answer should have 
been sustained, because the answer does not allege that the president 
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of tie bank had authority to make the contract in question. The 
authority of the president to make the contract would come up upon 
the proof in the case, and was not required to be alleged in the 
answer. , 

For the error in sustaining the demurrer to the second paragraph 
of the answer, the judgment must be reversed, and the cause re- 
manded for a new trial. 


BANK PURCHASING INSURANCE PREMIUM 
NOTE NOT A HOLDER IN DUE COURSE 


Stockmen’s State Bank v. Fisher, Supreme Court of Nebraska. 184 
N. W. Rep. 55. 


A Nebraska statute makes it unlawful for any insurance com- 
pany or agent to sell a promissory note received in payment otf 
the premium on a policy of insurance, prior to the delivery of 
the policy to the insured. The defendant executed a note in pay- 
ment of the premium of a policy of hail insurance and delivered 
it to the company’s agent. On the same or the following day the 
agent soid the note to the plaintiff bank. The president of the 
bank knew that the insurance policy had not been issued, but the 
president purchased the note so as to furnish the agent with the 
money, with which to pay the premium. It was: held that, under 
the statute referred to, as well as under the Negotiable Instru- 
ments Law, the bank could not enforce the note against the 
maker. 


Appeal from District Court, Dawson County; Grimes, Judge. 

Aetion by the Stockmen’s State Bank against H. G. Fisher. Judg- 
ment for plaintiff, and defendant appeals. Judgment reversed. 

Join H. Linderman and W. A. Stewart, both of Lexington, for 
appellant. 

Geo. C. Gillan, of Lexington, for appellee. 


TROUP, District Judge—This is an action upon a promissory note 
for $165.75, which plaintiff alleges was executed and delivered to 
one T. A. MeCrystal on April 30, 1919, due September 1, 1919, and 
by MeCrystal sold and transferred to the plaintiff, in due course, for 
a valuable consideration, and without notice of any defense to the 
same. ‘The note not having been paid by the defendant when due, 
plaintiff prays judgment for the amount of said note and interest. 


NOTE—For similar decisions eee Banking Law Journal ‘Digest “(Second 
Edition § 412. 
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The defendant, answering, denies that plaintiff is the owner of 
the note in suit, and denies that he is indebted to the plaintiff in 
any sum whatever, but alleges that the note in question was given 
vy the defendant to one T. A. MecCrystal, as the agent of a certain 
hail insurance company, and in payment of a premium on a policy 
of insurance to be issued by said company to the defendant against 
damage by hail; that on the same day on which said note was given 
said McCrystal sold and delivered the same to the plaintiffs; that at 
the time of the sale and delivery of said note by MeCrystal to the 
plaintitf the said policy of insurance had not been delivered to the 
defendant, all of which the plaintiff well knew at the time it pur- 
chased said note; that at the time defendant made application for 
said insurance he informed McCrystai that he already had a certain 
amount cf insurance on his crops, whereupon MecCrystal expressed 
some doubt as to whether further insurance could be contracted for, 
but that he would receive defendant's application subject to the ac- 
ceptance of the same by the company; that the defendant was never 
informed by any one that said application had ever been accepted 
until after the crops professed to be protected by said insurance had 
been harvested and said note became due; that said defendant never 
received a policy for said insurance at any time; that the. attempted 
transfer of said noie was unlawful and in violation of the statute of 
this state, and the defendant invokes said statute as a complete de- 
fense to this suit. The reply of plamtiff denies all new matter 
pleaded in the answer. On a trial of the case to the court, without 
a jury, the ccurt found for the plaintiff and awarded judgment for 
the full amount of said note, with interest and costs. A motion for a 
new trial having been made and overruled, the defendant appeals. 

The statute referred to in defendant’s answer is as follows: 

‘It shall be unlawful for any company or agent thereof to hy- 
potheeate, sell or dispose of a promissory note, received in payment 
for any part of a premium on a policy of insurance applied for 
under the provisions of this chapter, prior to the delivery of the 
poiicy to the applicant.’’ Rev. St. 1913, § 3291. 


The undisputed evidence shows that on April 30, 1919, on solici- 
tation therefor by one MeCrystal, an agent for a certain hail insur- 
ance: company, the defendant gave to MeCrystal an application for 
a certain amount of hail insurance upon defendant’s growing crops, 
upon which some insurance already existed; that, because of some 
doubt expressed as to whether the insurance company would accept 
the application for the increased insurance, McCrystal stated to the 
defendant that he would receive the application subject to the com- 
pany’s acceptance of the same; that at the same time the de- 
fendant exeeuted and delivered to MeCrystal the note in suit; that 
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oa the same day, or the day following the giving of the note and 
application to MeCrystal, and before the application had been aec- 
cepted by the insurance company, or a policy of insurance delivered 
to the defendant, MeCrystal sold and disposed of defendant’s note 
to the plaintiff herein. 

Under these undisputed facts, the act of MeCrystal in selling and 
disposing of this note to the plaintiff was a direct and positive 
violation of the statute above quoted, and constituted the transac- 
tion an utterly illegal and void one, so far, at least, as MeCrystal is 
concerned. We assume: that this much must be and probably is con- 
ceded by the plaintiff. So that the only question left in dispute, and 
the only one for us to determine, is, did the plaintiff purchase and 
receive the transfer of said note from MeCrystal under such condi- 
tions and circumstances as will entitle it to reeover thereon? 

There are some other facts practically undisputed which apply 
to the plaintiff's participation in the selling and purchasing of this 
note. These are that the plaintiff knew, before and at the time it 
purchased this note from MeCrystal, that the policy of insurance, the 
premium for which this note was given, had not been delivered 
to the defendant, for plaintiff bought it either on the very day or the 
day following its execution and delivery by the defendant to Me- 
Crystal. In the very nature of things Ralston, the president of the 
plaintiff bank, and who represented the bank in this transaction, 
knew that it was a practical impossibility for the policy to have 
been executed and delivered to the defendant before that time. Be- 
sides, there is conclusive evidence that Ralston had actual knowledge 
of and understood the fact that the policy had neither been issued 
nor delivered to anybody at the time he purchased this note, for he 
testified that he was familiar with the business of writing hail in- 
surance, and had, himse!f, much experience as a solicitor, and knew 
that a hail insurance company would not send a policy to the in- 
sured until the cash for the premium had been received by it, and 
that one of the reasons he purchased the note was to furnish to 
McCrytsal the cash to send this company in payment for this and 
other policies. 

Under these facts and circumstances, therefore, can plaintiff elaim 
it took the note free of its infirmity and recover thereon regardless 
of the situation? If it did and can, then it was folly to have written 
this provision into the statutes, for to sanction such a transaction 
would defeat the sole and only purpose and object of the statute, 
namely, to prevent irresponsible insurance companies and their 
agents from realizing on the obligations of applicants for insurance 
before delivery of the policies, and without giving them the pro- 
tection contracted for. 
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It is said the statute does not inveigh against the purchaser of a 
note thus hypotheeated, but against the seller only. It is true the 
statute does not, in express terms, make the act of purchasing a 
note, under the circumstances stated, unlawful. Nevertheless, plain- 
tiff, in taking the part it did in the transaction, certainly violated 
the spirit of the law. As said in the defendant’s brief, there could 
be no seller without a purchaser, so that when plaintiff purchased 
said note he knew MecCrystal, the holder thereof, had no lawful right 
to sell it, and that it was a direct violation of the written statute for 
him to do so. With full knowledge of this fact, plaintiff actively 
aided and abetted McCrystal in the commission of the unlawful act, 
and without whose aid the unlawful act could not have been com- 
mitted. In our opinion such an act on the part of the plaintiff is 
an assault upon the law, as well as upon good morals, whether a 
particular statute made it so or not, which this court will not sane- 
tion nor encourage by aiding the one so offending to recover on an 
alleged cause of action based solely upon the unlawful transaction. 


*‘The maxims ‘Ex turpi causa non oritur actio’ and ‘Ex dolo 
malo non oritur actio,” founded as they are on sound morals, have 
for a long time been applied by courts in the practical administra- 
tion of justice. Under the doctrine expressed in these maxims it has 
been said that no court will allow itself to be made the instrument 
of enforcing obligations alleged to arise out of a contract or trans- 
action which is illegal. The rule rests upon the broad ground thai 
no court will allow itself to be used when its judgment will con- 
summate an act forbidden by law. . . . The general rule that no 
action can be based on an illegal contract is therefore not open to 
question.”” 6 R. C. L. 816, § 215. 


In Rudolf v. Winters, 7 Neb. 125, it is said: 


‘““Whenever a claim is bottomed on an immoral or illegal trans- 
action, no right whatever can be founded upon such contract which 
the law will sanetion or the courts maintain.”’ 


The plaintiff cites the case of Citizens’ State Bank v. Nore, 67 
Neb. 69, 98 N. W. 160, 60 L. R. A. 737, 2 Ann. Cas. 604, as authority 
for the contention that plaintiff has the right to recover on the note 
in suit. We think the case is not in point. The bank, in the case 
cited, had no knowledge of any infirmity in the note purchased. In 
the opinion it is said: ° 


‘Brett [the seller of the note] was a stranger in the town and 
the cashier had seen him only once before, but there is no evidence 
that the cashier or any of plaintiff in error’s officers or agents had 
any knowledge or notice of the purpose for which the note was 
given.’’ 

And, therefore, the court held the purchaser to be a bona fide 
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hoider. In the case at bar, however, the plaintiff bank had full and 
complete knowledge of the infirmity of the note purchased, and 
therefore was not a bona fide holder, neither was it an innocent pur- 
chaser under the Negotiable Instruments Act. Rev. St. 1913, § 5374. 

It may, perhaps, be proper here to call attention to the case of 
Bank of College View v. Nelson, No. 21453, 183 N. W. 100. In that 
ease this court held, through Rose, J., delivering the opinion: 


‘‘As a generai rule, courts will not refuse to enforce a bank’s 
contract for the loan of money, or disallow damages for a breach 
thereof, merely because the amount lent exceeds 20 per cent. of the 
eapital and surplus, notwithstanding a statute penalizing the banks 
for exceeding that limit.”’ 


In the body of the opinion it is said: 


“In limiting the amount of an individual loan to 20 per cent. of 
the capital and surplus and in directing punishment for exceeding 
that limit, the statute established a rule for the government of the 
bank.’’ 


The statute in the case referred to was not enacted for the par- 
ticular purpose of protecting the borrower, but as ‘‘a rule for the 
government of the bank.’’ Here, in our opinion, lies an important 
distinction between the case referred to and the one at bar. The 
statute in the case at bar was evidently enacted for the express pur- 
pose of protecting the maker of a note, executed under the circum- 
stances indicated, who had no part in its unlawful transfer, yet who 
may be grossly defrauded by such transfer except as he is protected 
by the statute. 

We think the court erred in rendering a judgment for the plain- 
tiff, and the same is reversed. 


FOREIGN EXECUTOR IMMUNE FROM SUIT 


Hill v. Guaranty Trust Co. of New York, New York Supreme Court, 
Appellate Division. 190 N. Y. Supp. 653. 


A trast company, located in the state of New York and ap- 
pointed executor of a will by a court of another state, cannot 
be sued in its representative capacity in the courts of New York, 
even though the larger part of the assets of the estate are in 
New York. 


NOTE—For similar decisions see Banking Law Journal Diges: (Second 
Edition) § 350. 
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Appeal from Supreme Court, New York County. 

Action by Spencer R. Hill and others against the Guaranty Trust 
Company of New York, as executor, etc., impleaded, ete. From an 
order denying a motion to set aside service of process, defendant 
named appeals. Order reversed. 

Argued before CLARKE, P. J., and DOWLING, SMITH, PAGE, 
and GREENBAUM, JJ. 

Edward L. Blackman, of New York City, for appellant. 

Seabury, Massey & Lowe, of New York City (Samuel Seabury, of 
New York City, of counsel, and John Z. Lowe and George Trosk, both 
of New York City, on the brief), for respondents. 


PAGE, J.—This is an action for the rescission, on the ground of 
false and fraudulent representation, of an agreement whereby the 
plaintiffs purchased from the defendant corporation, the Interna- 
tional Products Company, certain shares of the stock of the latter 
for the purpose of reselling the same’ to its clients, for which the 
plaintiffs paid the sum of $1,440,000. The plaintiffs, promptly on 
the discovery of the fraud, demanded of the defendant corporation 
that it cancel the agreement and repay to the plaintiffs the sum of 
$1,440,000, and in the complaint tender to the defendants the certi- 
eates of stock and all dividends and benefits received upon said 
stock and all moneys remaining undisbursed out of a fund of $10,000 
provided by the defendant corporation for publicity purposes. 

Theodore N. Vail, in his lifetime, was a director of the: Interna- 
tional Products Company and participated in the making of the 
alleged representations. His last will and testament was admitted 
to probate by the probate court of the district of Caledonia in the 
state of Vermont, and letters testamentary were issued to the de- 
fendant the Guaranty Trust Company of New York and two in- 
dividuals, residents of the state of New Jersey. A summons with a 
copy of the complaint was personally served on the Guaranty Trust 
Company at its principal office in the city of New York. From an 
order denying the motion to set aside this service of process this 
appeal is taken. 

While the right of a foreign executor or administrator to sue or 
be sued in any court in this state, in his representative capacity, in 
like manner and under like restrictions as a non-resident may sue 
or be sued, is expressly stated in Section 1836a of the Code of Civil 
Proeedure, the Oourt of Appeals (Helme v. Buckelew, 229 N. Y. 
363-373, 128 N. E. 216, 219) has ‘hheld that this section was intended 
to remove the disability and allow the foreign executor or adminis- 
trator free aecess to our courts, but not to remove their immunity 
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from action in this state; that the law was unchanged in that re- 
gard. ‘‘The statute, therefore, in so far as it touches the liabilities 
of defendants, is effective within a narrow field. The rule which 
prevailed in equity has gained legislative sanction."” Why the Leg- 
islature should deem it necessary to add its sanction to a rule which 
had been declared and enforeed in the courts of this state for nearly 
a century (McNamara vy. Dwyer, 7 Paige 239, 32 Am. Dec. 627; De 
Coppet v. Cone, 199 N. Y. 56, 61, 92 N. E. 411, 139 Am. St. Rep. 844, 
26 Ann. Cas. 841). may not be obvious, but we must accept it as 
settled. It is conceded that the instant case does not come within 
that class of cases over which courts of equity would assume juris- 
diction of foreign representatives. 

It is urged that this case is clearly distinguishable from Helme v. 
Buckelew, supra, and that the greater portion of the opinion had 
no relevancy to the facts of that ease. It is true that in Helme vy. 
Buckelew the foreign executor was temporarily within this state 
when served with process, arid it did not appear that there were 
assets of the decedent in this state; whereas, in the instant case 
the executor served with process was a domestic corporation, organ- 
ized and authorized to become executor or administrator under the 
laws of this state, and had in its possession a large proportion of 
the assets of the estate in its place of business within the city of 
New York. It maintains in the state of Vermont no office for the 
transation of its business. It has merely appointed an agent in that 
state upon whom process can be served. While these distinctions 
would, ordinarily, apply to differentiate the cases, I do not think 
they should be given weight when we consider that the Helme Case 
was the first case to reach the Court of Appeals dealing with the 
new amendment to the Code of Civil Procedure (Section 1836a) 
which involved the application of that section to a foreign executor, 
cefendant. For that reason the court in its opinion covered a wide 
field, not in the least limiting itself to the facts of the case before it. 
It is a careful statement of the law relating, not alone to foreign 
executors, but to administrators as well, and to the law as it existed 
prior to the passage of Section 1836a, relating to actions at law and 
also to suits in equity. We cannot treat as obiter dicta that which 
bears every evidence of a careful statement by the highest court of 
this state of rules for the guidance of the lower courts in the con- 
sideration of cases arising under a new statute. While the Guaranty 
Trust Company is a resident of this state, in its capacity as executor 
of the estate of Theodore N. Vail, it is a foreign executor and not a 
resident of this state. ‘‘RBy the phrase ‘foreign executor’ the courts 
never mean the mere non-residence of the individual holding the 
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office, but the foreign origin of the representative character.’’ Hop- 
per v. Hopper, 125 N. Y. 400, 402, 26 N. E. 457, 12 L. R. A. 237. 

The fact that there are assets of the estate in this state does not 
give the court jurisdiction of this action. The punpose of the action 
is not to compel an administration of these assets here, nor to im- 
press a trust or an equitable lien upon them. It is therefore not 
an action in rem or affecting the res, as was Holmes v. Camp, 219 
N. Y. 359, 114 N. E. 341. The action has nothing to do with the 
estate or its administration. It is solely to establish, so far as this 
defendant is concerned, the liability of Theodore N. Vail’s executor 
for the acts of the testator. I do not find that this action is within 
any of the exceptions to the general rule which existed. prior to the 
enactment of Section 1836a. 

Therefore, under the authority of Helme v. Buckelew, supra, the 
order should be reversed, with $10 costs and disbursements, and 
the motion granted, with $10 costs. All eoneur. 


DISCOUNT OF TRADE ACCEPTANCE DOES 


NOT MAKE BANK A HOLDER IN 


DUE COURSE 


Sobel v. Engels, New York Supreme Court, Appellate Term. 188 
N. Y. Supp. 436. 


The discount of a trade acceptance by a bank and the placing 
of the proceeds thereof to the credit of the drawer do not con- 
stitute the discounting bank a holder in due course, so as to pro- 
tect the bank from defenses, good as between the acceptor of the 
instrument and the drawer. 


Appeal from City Court of New York, Trial Term. 

Action by Isidor Sobel against William L. Engels. From a judg- 
ment for plaintiff on a directed verdict, defendant appeals. Re- 
versed, and new trial ordered. 

Argued April term, 1921, before GUY, WHITAKER and 
WEEKS, JJ. 

Frederick L. Kopff, of New York City (Anthony J. Ernest of New 
York City, of counsel), for appellant. 

Palmieri & Wechsler, of New York City (Samuel Wechsler, of 
New York City, of counsel), for respondent. 
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GUY, J.—In this action against the acceptor of a trade accept- 

ance the defendant counterclaimed for damages for breach of war- 
ranty. The acceptance was given in payment of a quantity of rags 
sold by the drawer, Sardella, Galante & Co., Incorporated, to de- 
fendant. The counterclaim alleged that Sardella, Galante & Co., 
Incorporated, the vendor and drawer of the bill, warranted that 
the rags, purchased for the purpose of making rugs, were, with 
the exception of 5 per cent. of them, of a certain length, but upon 
inspection after delivery the purchaser ascertained that 50 per cent. 
of them were not of the prescribed length, and for that reason they 
could not be used for the manufacture of rugs, and that notice of 
the defects was duly given the seller. The evidence in support of 
the counter claim was not satisfactory, but nevertheless a prima 
facie case was made out by defendant. 
_ It appeared that Sardella, Galante & Co., Incorporated, the drawer 
and vendor, discounted the acceptance at the East River Nationa: 
Bank, of which bank it was a customer; that on the refusal of the 
defendant to pay the acceptance when it became due it was returned 
to the bank protested on or about Auust 17, 1920, whereupon the 
amount of the bill and the protest fees were charged against the ac- 
count of Sardella, Galante & Co., Incorporated, and the acceptance 
and claim thereon was assigned by the bank to the plaintiff. At the 
close of the testimony the court, upon plaintiff’s motion and over 
defendant’s exception, directed a verdict for the plaintiff. During 
the trial the court intimated that the counterclaim, unless ‘‘connect- 
ed with the bank,’’ would not lie. No disposiion was made of the 
counterclaim. 

The mere discount by the bank of the accaptance and placing 
the proceeds to the credit of its depositor, Sardella, Galante & Co., 
Incorporated, would not make the bank a holder for value of the 
instrument and protect the bank from any defense existing between 
the drawer and the acceptor. Citizens’ State Bank v. Cowles, 180 
N. Y. 346, 73 N. E. 33, 105 Am. St. Rep. 765; Albany County Bank 
v. People’s Co-Operative Ice Co., 92 App. Div. 47, 86 N. Y. Supp. 
773. No question of defense, however, arises in this case; the point 
here being whether the defendant acceptor has a right to its counter- 
claim for breach of warranty in the sale as against the bank’s as- 
signee. 

By Section 202 of the Negotiable Instrument Law (Consol. Laws, 
¢. $8) it is provided that, with certain exceptions which are not per- 
tinent to this case, where the instrument is paid by a party sec- 
endarily liable thereon it is not discharged; but the party so paying 
it is remitted to his former rights as regards all prior parties, and 
he may strike out his own and all subsequent indorsements and 
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again negotiate the instrument. Here the drawer and indorser, a 
party secondarily liable, after payment of the amount of the ac- 
ceptance to the bank, did not take the instrument from the bank 
and assert its rights thereon by action, in which case the defendant 
would have been entitled to counterclaim for his damages for the 
alleged breach of warranty. Instead of following the statute it is 
inferable that the drawer had the bank assign the instrument to the 
plaintiff for the purpose of bringing suit thereon. If no assignment 
had been made, the bank itself, although paid, could have main- 
tained the action as trustee for the vendor, the beneficial owner of 
the debt. Madison Square Bank v. Pierce, 137 N. Y. 444, 33 N. E. 
557, 20 L. R. A. 335, 33 Am. Si. Rep. 751; Assets Realization Co. v. 
Mercantile National Bank, 167 App. Div. 757, 153 N. Y. Supp. 156. 

But the plaintiff, its assignee, stands in the shoes of the bank, 
and, as he has no actual interest in the contract, this case, while it 
does not come within the provisions of Subdivision 2 of Section 502 
of the Code, as contended by appellant, is plainly within the purview 
of Subdivision 3 of the same section, and defendant was entitled to 
litigate his counterclaim against Sardella, Galante & Co., Inecorpo- 
rated, the drawer of the acceptance, the party for whose benefit the 
action was brought. 

Judgment reversed, and a new trial ordered, with costs to appel- 
lant to abide the event. All concur. 


TAXATION OF NATIONAL BANK SHARES 
HELD INVALID 


Eddy, County Treasurer, v. First National Bank of Fargo, United 
States Circuit Court of Appeals. 275 Fed. Rep. 550. 


The North Dakota tax rate on real and personal property, 
including shares of national and state banks, is 35.3 mills per 
dollar. The tax rate on moneyed capital other than bank shares 
such as money loaned at interest and invested in interest-bearing 
securities, is 3 mills per dollar. It was held that this tax on 
national bank shares is discriminatory and invalid as to the 
excess above the 3 mill rate, under § 5219 of the United States 
Revised Statutes, prohibiting taxation of national bank shares 
‘“‘at a greater rate than is assessed upon other moneyed capital 
in the hands of individual citizens.’’ The fact that state bank 
shares are taxed at the same rate as national bank shares was 
held immaterial. 


NOTE—For eimilar decisions see Banking Law Journal Digest (Second 
Edition) § 1101. 
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Appeal from the District Court of the United States for the Dis- 
trict of North Dakota; Joseph W. Woodrough, Judge. 

Suit in equity by the First National Bank of Fargo against E. C. 
Eddy, as Treasurer of Cass County, N. D., and another. Decree for 
complainant, and defendants appeal. Affirmed. 

Frank E. Packard, Asst. Atty. Gen., of North Dakota (William 
Langer, Atty. Gen., of North Dakota on the brief), for appellants. 

Edward Engerud, of Fargo, N. D. (A. G. Divet, D. B. Holt, and 
J. S. Frame, all of Fargo, N. D., on the brief), for appellee. 

Before HOOK and STONE, Cireuit Judges, and JOHNSON, Dis- 
trict Judge. 


HOOK, Cireuit Judge—This is an appeal by the treasurer and 
auditor of Cass County, N. D., from a decree in favor of the First 
National Bank of Fargo enjoining the collection of taxes for the 
year 1919 upon its capital shares in excess of the taxes ‘‘assessed 
upen other moneyed capital in the hands of individual citizens of 
such state."" Rev. Stat. § 5219 (Comp. St. § 9784). The suit was 
brought by the bank as the statutory tax paying representative of 
the shareholders. Comp. Laws N. D. 1913, §§ 2115-2117; Cummings 
v. Bank, 191 U. S. 153, 25 L. Ed. 903. The general taxes for city, 
county, and state purposes, including schools, etc., assessed upon the 
shares of banks, national and state, aggregated 35.3 mills per dollar 
of valuation, exclusive of that invested in real property and taxed 
as such. That was the tax rate applied generally to real and per- 
sonal property. By the Money and Credits Act of North Dakota 
(chapter 230, Laws 1917; section 2074, Comp. Laws 1913) all other 
moneyed capital in the hands of individual citizens of the state 
(except mortgages on which a registration fee was collected in leu 
of taxes), such as moneys loaned at interest and invested in interest- 
bearing notes, bonds and securities, and shares of associations en- 
gaged in such business, were exempted from all taxes, except at the 
statutory rate of 3 mills on the dollar of valuation. The result of 
this was that the taxes assessed against the shares of the plaintiff 
bank amounted to $17,483, whereas, had the 3-mill rate of the Money 
and Credits Act been applied the amount would have been but 
$1,482. The bank made and kept good a tender of the latter amount 
and the injunction appealed from went to the excess. 

The effect of an exemption or partial exemption from the gen- 
eral burden of state taxation, in relation to the provisions of the 
act of Congress (Rev. Stat. § 5219) designed to prevent injurious 
discrimination against the moneyed capital of individual citizens 
invested in the shares of national banks, is always open to consid- 
eration. This is so because the discrimination must be appreciable 
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or substantiai, else it will be taken as but an instance, generally un- 
avoidable, of a failure to maintain exact uniformity in taxation, or 
as ascribable to the variable schemes or forms of taxation largely 
within the control of the states. But it would be quite improbable 
if a major part of the moneyed capital individually held by citizens 
of North Dakota, giving to the term ‘‘moneyed capital’’ its ac- 
cepted meaning (Amoskeag Savings Bank v. Purdy, 231 U. 8S. 373, 
34 Sup. Ct. 114, 58 L. Ed. 274; Mercantile, ete., Bank v. New York, 

21 U. S. 138, 7 Sup. Ct. 826, 30 L. Ed. 895), were found invested 
in the shares of national and state banking associations. Such a 
condition would be most unusual. We need not, however, indulge 
in what might be said to accord with common knowledge. The 
record before us discloses that in the city of Fargo, the domicile of 
the plaintiff bank, there was at least $2,000,000 of moneyed capital 
in the hands of individual citizens taxed at the 3-mill rate, and $1,- 
383,023 of national and state bank shares taxed at the rate of 35.3 
mills; also that the same relative proportion existed throughout the 
county and the state. 

’ We are unable to say that this is not a case of serious, substantial 
discrimination, forbidden by the act of Congress by virtue of and 
within the limitations of which alone may shares of national banks 
be taxed. Boyer v. Boyer, 113 U. S. 689, 5 Sup. Ct. 706, 28 L. Ed. 
1059; Evansville Nat. Bank v. Britton, 105 U. S. 322, 26 L. Ed. 1053. 
This is not a case under the equal protection clause of the Constitu- 
tion, in which a state possesses rather wide powers of classification 
for legislation, and it is not enough to say that the shares of state 
banks are treated equally with those of national banks or to make 
comparisons generally with corporations and their property. The act 
of Congress itself makes the classification and the comparison, for 
equal treatment in taxation of moneyed capital is between that be- 
longing not to banks, national and state, or other corporations, as 
a class, but to the individual citizens of the state, who make its laws 
and fix their burdens of taxation. It is contended that, were it not 
for the state statute fixing the small 3-mill rate, much of the indi- 
vidual moneyed capital would escape taxation. If so, it would be 
largely due to a failure to enforce the laws against individual evasion 
of taxes, and if that condition, being recognized, is dealt with by 
statute so broadly as here, substantially equal treatment should be 
accorded the shares of national banks individually held. The con- 
clusion in this case is fully supported by Merchants’ National Bank 
v. City of Richmond (decided June 6, 1921) 254 U. S. —, 41 Sup Ct. 
619, 65 L. Ed. —, in which the facts were quite similar. 

The decree is affirmed. 
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LIABILITY OF RETIRING PARTNER ON FIRM 
NOTE 


Farmers State Bank of Evansville v. Forsgren, Supreme Court of 
Minnesota. 184 N. W. Rep. 966. 


Where, on a dissolution of a partnership, the retiring partner 
authorizes the continuing partners to use his name, a bank which, 
having knowledge of such authority, advances money on notes 
signed in the name of the partnership, may enforce such notes 
against the retiring partner. 


Appeal from District Court, Douglas County; Wm. L. Parson, 
Judge. 

Action by the Farmers’ State Bank of Evansville against Carl 
August Forsgren and others. Judgment for plaintiff, new trial 
denied, and defendant C. H. Larson appeals. Order affirmed. 

Constant Larson, of Alexandria, for appellant. 

Gunderson & Leach, of Alexandria, for respondent. 


HALLAM, J.—This action is brought against defendant Carl A. 
Forsgren, J. Walford Forsgren and C. H. Larson to recover on two 
promissory notes, executed and signed by one of the defendants 
Forsgren, in the name of Forsgren Bros. & Larson. Defendant Lar- 
son defends on the ground that the note was signed without his 
authority. ‘The jury found for plaintiff and defendant Larson ap- 
peals. 

In January, 1902, defendant Larson was engaged in the mer- 
cantile business at Evansville, Minn. At that time he formed a part- 
nership with the defendants Forsgren under the name of Forsgren 
Bros. & Larson, and together they conducted the business until 1908. 
At that time the partnership was dissolved. Notwithstanding the 
dissolution of the partnership, defendant Larson told the Forsgrens, 
‘*You can use my name for a while,’’ and the Forsgrens with his 
consent did continue to use Larson’s name after the dissolution of 
the partnership. This was done for the purpose of enabling the 
Forsgren Bros. to obtain credit. Up to the spring of 1911 they 
ordered most of their goods in the name of Forsgren Bros. & Larson. 
During the whole period of the existence of the partnership the 
defendants carried a deposit account in plaintiff’s bank in the name 
of Forsgren Bros. & Larson, and the use of that name continued in 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 837. 
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this connection until after the giving of the notes sued on. Plain- 
tiff’s officers knew of the dissolution of the firm. They also knew 
that Larson had thereafter permitted the Forsgrens to use his name. 
There is evidence that upon one occasion Larson was asked by plain- 
tiff’s cashier if the Forsgrens had authority to use his name and 
that he answered, ‘“‘Yes.’’ The indebtedness which is now evidenced 
by the notes in suit arose out of two loans of money negotiated by 
the Forsgrens and used in the business prior to 1911. 

The original notes were renewed when due. , There were several 
subsequent renewals. All the notes were executed by one of the 
Forsgren brothers in the name of Forsgren Bros. & Larson. 

It seems very clear that defendant Larson was liable on the 
original notes, not on the theory that he was a partner or that he 
held himself out as a partner, but on the theory that he had in 
terms authorized the Forsgrens to use his name. As we understand 
the authority given, it was an authority to use his name for the 
purpose of obtaining credit for the legitimate purposes of the part- 
nership business, whether credit was asked of a banking institution 
or of a mercantile concern. 

Before the notes sued on were given, defendant Larson had given 
the Forsgrens directions to discontinue the use of his name. We are 
of the opinion that this did not relieve him from liability. In view 
of the authority given by Larson to the Forsgrens and of the 
fact that the bank knew of it and acted upon it, we are of the 
opinion that the authority would continue until the bank received 
notice that it had been withdrawn. The court charged the jury in 
substance to this effect, and the jury by its verdict must have found 
that the bank had no such notice. We think the evidence is suffi- 
cient to sustain that finding. Plaintiff’s cashier so testified and it 
appears also that during all of the time up to the giving of these 
notes the bank account was continued in the name of Forsgren Bros. 
& Larson and deposit slips and checks were made in that name and 
that defendant Larson received some of these checks. In addition 
to these facts there is the significant fact that defendant Larson was 
liable on the original indebtedness and there is nothing in the case 
to show that his liability had ceased. 

Exception is taken to certain rulings of the court on admission 
of evidence. We have examined them with care and hold them not 
well taken. 

It was proper to show the manner in which the Forsgrens used 
Larson’s name in their transactions with plaintiff though Larson did 
not have knowledge of every form in which it was used. Having © 
authorized the use of his name he was charged with knowledge of 
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their use of it in connection with transactions properly incident to 
the business. 

It was proper to show the purpose for which the money was 
borrowed that is to show that it was borrowed for a partnership 
purpose. 

Defendant Larson's letter of instruction to the Forsgrens to dis- 
continue the use of his name was not important in the absence of 
proof that the bank had notice of it. 

The charge of the court was in accordance with the rules above 
stated. We find in it no error. 

Order affirmed. 


BANK A HOLDER IN DUE COURSE OF CHECK 


Geneva National Bank v. Fox, New York Supreme Court. 190 N. Y. 
Supp. 747. 


The payee of a check dated February 25, 1921, cashed it at 
the plaintiff bank on March 1, receiving part of the proceeds in 
cash and the baiance in credit, which credit he withdrew the 
following day. It was held that the bank was a holder in due 
course of the check and, as such, entitled to enforce it against 
the drawer, even though the latter had a defense good as against 
the payee. 


Action by the Geneva National Bank against Raymond J. Fox 
and another. On trial before the court without a jury. Judgment 
rendered for plaintiff. 

W. S. O’Brien, of Geneva, for plaintiff. 

Myron D. Short, of Canandaigua, for defendant De Rosa. 


CUNNINGHAM, J.—-Action on a check for $250, dated February 
25, 1921, made by the defendant De Rosa to the order of defendant 
Fox. De Rosa gave the check to Fox in payment for some shares of 
stock to be thereafter delivered to him and took a receipt therefor. 
De Rosa thereafter talked with some of his friends and came to the 
conclusion he did not want to purchase the stock as agreed. On the — 
following Monday (February 28th), De Rosa and Fox met again, 
and De Rosa said he did not want to buy the stock. Fox said he 
did not have the check as he had sent it in to the company. There- 
upon De Rosa gave back to Fox the receipt he had received from 
him. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 424. 
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On March 1st defendant Fox presented the check to the Geneva 
National Bank, plaintiff herein, and received $205 in cash, the bal- 
ance of #45 Leing deposited to his account. At this time Fox had 
in the bank the sum of $35.23, which, together with $45 credited to 
him, made a total of $80.23. On the 2d day of March he withdrew 
$80, leaving a balance of 23 cents. 

In the meantime defendant De Rosa had stopped payment of the 
check at the Canandaigua National Bank, on which it was drawn, 
and when it was presented for payment on March 4th in the usual 
course of business payment was refused and the check protested. 
No part of the money has been paid except the sum of $10 paid 
thereon by defendant Fox. At the time plaintiff made payment on 
the check to defendant Fox, it had no notice or knowledge of any 
infirmities in respect to it. 

The plaintiff became the holder of the check for value. Mer- 
chants’ National Bank v. Santa Maria Sugar Co., 162 App. Div. 248, 
147 N. Y. Supp. 498. 

The plaintiff became the holder of the check in due course. Nego- 
tiable Instruments Law (Consol. Laws, ec. 38), § 91; Riverside Bank 
v. Woodhaven Junction Land Co., 34 App. Div. 359, 54 N. Y. Supp. 
266. 


The defendant relies wpon the ease of Linick v. Nutting, 140 App. 
Div. 265, 125 N. Y. Supp. 93. In that case it appears that a blank 
check which had been signed by the plaintiff was afterwards stolen, 
filled in, and indorsed to an innocent person. The court held that 
the plaintiff was not liable on the check, relying upon Section 34 of 
Negotiable Instruments Law, which provides that— 


**Where an incomplete instrument has not been delivered it will 
not, if completed and negotiated, without authority, be a valid con- 
tract in the hands of any holder.”’ 


Section 35 of the Negotiable Instruments Law provides that— 


‘*Where the instrument is in the hands of a holder in due course, 
a valid delivery thereof by all parties prior to him so as to make 
them liable to him is conclusiveiy presumed.’’ 


The court in its opinion held, reading Sections 34 and 35 bto- 
gether, that the conclusive presumption as to delivery stated in Sec- 
tion 35 referred to complete instruments but not to incomplete in- 
struments. As in this case the instrument was complete when deliv- 
ered to defendant Fox, the decision just quoted does not apply. 
Furthermore, it was held in the case cited above that if an instru- 
ment were put in circulation through the fault or negligence of the 
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maker then he was liable. In this case it is conceded that the check 
was delivered by Dr Rosa to Fox, that subsequently De Rosa at- 
tempted to rescind the transaction, and thereupon stopped payment 
upon the check. 

It has been held by the Court of Appeals that the holder of a 
negotiable instrument, acquired in due course, is entitled to retain 
it against the owner from whom.it has been stolen. Hibbs v. Brown, 
19C N. Y. 167, 82 N. E. 1108. 

The plaintiff being a holder in due course is entitled to recover 
against maker, even though the instrument was diverted through 
the fraudulent acts of the payee. Wallabout National Bank v. Pey- 
ton, 123 App. Div. 727, 108 N. Y. Supp. 42; Eisenberg v. Lefkowitz, 
142 App. Div. 569, 127 N. Y. Supp. 595. 

Judgment for the plaintiff for $240, with interest from March 4, 
1921, together with costs. ; 


UNCLAIMED NATIONAL BANK DEPOSITS 


State v. Anglo & London Paris National Bank of San Francisco, 
Supreme Court of California. 200 Pac. Rep. 612. 


The statutes of California provide that bank deposits, un- 
claimed after twenty years, shall escheat to, and be paid over 
to, the state. It is held that this provision applies to deposits in 
national banks as well as to deposits in state banks. 


In Bank. 

Appeal from Superior Court, Sacramento County; Peter J. 
Shields, Judge. 

Action by the State against the Anglo & London Paris Nationa! 
Bank of San Francisco and others, in which there was a separate 
judgment against the First National Bank of Santa Barbara, the 
First National Bank of San Jose, and the Crocker National Bank 
of San Francisco, and each separately appeals. Affirmed. 

Leib & Leib, of San Jose, Morrison, Dunne & Brobeck, of San 
Francisco, and R. B. Canfield, of Santa Barbara, for appellants. 

U. 8. Webb, Atty. Gen., and Frank L. Guerena, of San Francisco, 
for the State. 


SHAW, J.—This is an action by the state of California, begun in 
pursuance of the provisions of Section 1273 of the Code of Civil 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 335. 
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Procedure, against the above-mentioned defendants and a large num- 
ber of persons alleged to be depositors in said banks, to obtain a 
judgment against said banks, respectively, declaring that the credits 
of the depositors therein mentioned in the respective banks have 
escheated to the state of California, and directing the respective 
banks to forthwith deposit the same with the state treasurer. Sepa- 
rate findings and a separate judgment were given and entered in the 
ease with respect to each of the three defendants who are appellants 
above named. From each of these judgments the respective banks 
haye taken separate appeals, and the same are presented in sepa- 
rate transcripts filed in this court. The three appeals all raise the 
same questions, and they will be considered together as one case. 

The questions presented in these cases, with one exception, are 
eonsidered and fully treated in the opinions of this court in State 
v. Seeurity Savings Bank, 199 Pac. 791, filed on July 5, 1921 (Sac. 
No. 2890), and in State v. Savings, ete., Co., 199 Pac. 26, filed on 
June 20, 1921 (Sac. No. 2922), and were thereby decided adversely 
to the contentions of the appellants. ‘The facts presented in the 
eases now before the court are in all respects similar to those 
stated in the opinion in State v. Security Savings Bank, supra. It 
is unnecessary to restate those questions or to repeat the reasons 
given in support of our conclusions thereon. We refer to those de- 
cisions for such statement. 

The one question not considered in those decisions arises from 
the fact that each of the three appellants in the cases now under 
consideration is a national bank organized and doing business under 
the laws of the United States. At the time the rehearings were 
granted from the decisions of the Third District Court of Appeal of 
the Third District on the appeals of the First National Bank of San 
Jose and the Crocker National Bank of San Francisco, the other 
cases above mentioned were pending, and the rehearings were 
granted, because we deemed it best to have the entire subject before 
this court before any decisions therein should become final. With 
respect to the question arising out of the fact that the appellants 
now before the court are national banks, governed by the laws of 
the United States, the opinion prepared by Mr. Justice Burnett of 
the District Court of Appeal of the Third District on the appeal of 
the First National Bank of San Jose (Sac. No. 3215) is satisfactory 
to this court, and we hereby adopt the same as the opinion of this 
eourt. It is as follows: 


“It is not-dispnted that the general rule is that ‘the power to 
regulate property within the limits of the state, the modes of ac- 
quiring and transferring it, and the rules of descent and distribution 
of property, are subjects belonging exclusively to the jurisdiction 
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of the state,’ but appellant insists that said secion 1273 of the Code 
of Civil Procedure has no application to deposits made in national 
banks, for the reason that ‘the sovereign that created national banks 
is the United States,’ that such sovereign alone has the right to 
enact, and has enacted, laws for the government of national banks. 
and that such deposits are subject to and controlled by said statutes, 
entirely independent of any enactment passed by the state Legisla- 
ture. This is the objection, as we understand it, stated in somewhat 
general terms. Some more specific considerations are urged, but 
they are based upon the fundamental principle already stated. In- 
deed appellant considers such legislation, so far as it may be said to 
apply to national banks, as a regulatory measure, and it is declared: 
“The state has no power to regulate national banks. The regulation 
of national banks has always been solely within the provision of the 
United States, and not in any degree within the province of the 
state, especially when attempted regulation of the state would con- 
flict with the laws of the United States regulations as is the case 
here.’ 

“‘The extent to which said banks may be subject to state 
statutes has been settled in general terms by the decisions of the 
United States Supreme Court, although much has been left to the 
exercise of a wise discretion in the application of the general prin- 
ciple to the particular facts of each case. 

“In MeClellan v. Chipman, 164 U. S. 347, 17 Sup. Ct. 85, 41 L. 
Ed. 461, it is said: ‘Two propositions have been long since settled 
by the decisions of this court: First. National banks ‘‘are subject to 
the laws of the state, and are governed in their daily course of 
business far more by the laws of the state than of the nation. Ali 
their contracts are governed and construed by state laws. Their 
acquisition and transfer of property, their right to collect their debts, 
and their liability to be sued for debts, are all based on state law. 
It is only when the state law incapacitates the banks from discharg- 
ing their duties to the government that it becomes unconstitutional.”’ 
National Bank v. Commonwealth, 9 Wall. 362. Second. ‘‘ National 
banks are instrumentalities of the federal government created for a 
public purpose, and as such necessarily subject to the paramount 
authority of the United States. It follows that an attempt by a state 
to define their duties, or control the conduct of their affairs, is abso- 
lutely void, whenever such attempted exercise of authority expressly 
eonflicts with the laws of the United States, and either frustrates 
the purpose of the national legislation, or impairs the ‘efficiencies of 
these agencies of the federal government to discharge the duties, for 
the performance of which they were created.’’ Davis v. Elmira Sav- 
inzs Bank, 161 U. S. 275, 253. These two propositions, which are 
distinct, yet harmonious, practically contain a rule and an exception, 
the rule being the operation of general state laws upon the dealings 
and contracts of national banks, the exception being the cessation 
of the operation of such laws whenever they expressly conflict with 
the laws of the United States or frustrate the purpose for which the 
national banks were created, or impair their efficiency to discharge 
the duties imposed upon them by the law of the United States.’ 

‘It is not contended that there is any statute of the United 
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States providing for the forfeiture of what is called inactive deposits 
in national banks, nor is it claimed that Congress has by any legis- 
lation limited the time within which such deposits may be checked 
cut. Indeed, it is admitted that there is no federal statute expressly 
in conflict with said section of the Code of Civil Procedure. In fact, 
it is apparent that Congress has not attempted to legislate on this 
subject at all. Hence, it seems clear that the legislation herein does 
not ‘expressly confiict with any law of the United States,’ and is 
therefore not required to yield to the paramount authority of the 
federal government because inconsistent therewith. It seems equally 
plain that this statute, in its operation, does no incapacitate the 
bank from discharging its duties to the government, nor does it in 
the least impair its efficiency as a governmental agency. It is not 
denied that the depositor could at any time while the bank is a 
going concern withdraw his deposits, with interest, or—what is sub- 
stantially equivalent—require the same amount to be paid to him 
in honor of his check; nor is it doubted that he could assign his 
claim and thereby clothe the assignee with the same mght. In either 
of such events it should not be deemed an interference with the 
proper administration of the business of the bank or an impairment 
of its usefulness as a governmental agency. Indeed, such withdrawal 
or the satisfaction of such ciaim would be in entire harmony with 
one of the primary purposes of the organization and operation of 
such banks and is contemplated by the very terms of the charter. 
That a ciaimant may have succeeded to the right to demand such 
payment otherwise then by assignment—for instance, by abandon- 
ment or forfeiture—would not, of course, render the transaction any 
the more a disturbance of the legitimate functions of the bank. In 
other words, it must be admitted that as far as this question and the 
interest of the bank in said deposit are concerned, it makes no dif- 
ference whether the claim is presented by the depositor or by his 
successor by whatever title. Certain decisions have been cited to 
illustrate the application of this principle, to which we may briefly 
refer. 

‘Similar legislation as it relates to national banks was involved 
in State v. First Nat. Bank of Fortland, 61 Or. 551, 123 Pae. 712, 
Ann. Cas. 1914B, 153, and it was held by the Supreme Court of 
Oregon ‘that national banks are only exempted from state legisla- 
tion to the extent that such legislation impairs their efficiency to 
perform the functions which they were designed to serve, and that 
the legislation here proposed does not have this effect.’ In First 
National Bank v. Commonwealth, 143 Ky. 816, 137 S. W. 518, 34 
L. R. A. (N. 3.) 54, Ann. Cas. 1912D, 378, the Court of Appeals of 
Kentucky held that ‘where a national bank in the state held real 
estate, not necessary to its business, for more than five years, the 
property was subject to escheat under the state law; it appearing 
that it would not impair the efficiency of the bank.’ In National 
Bank v. Commonwealth, 76 U. S. (9 Wall.) 353, 19 L. Ed. 701, a 
state law requiring a national bank to pay the tax which is right- 
fully laid on the shares of its stock was upheld, the court reiterating 
the doctrine that such instrumentalities are exempt from state legis- 
lation only to the extent that such legislation may impair or destroy 
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the efiiciency of these agencies of the federal government. In Waite 
v. Dowley, 94 U. S. 527, 24 L. Ed. 181, it was held that ‘a state 
statute is not void, which, for the purposes of taxation, requires, 
under a penalty for his neglect or refusal, the cashier of each na- 
tionai bank within the state to transmit, on or before the 15th day 
of April in each year, to the clerks of the several towns in the state 
in which any stock or shareholders of such bank shall reside, a true 
list of the names of such stock or shareholders on the books of such 
bank, together with the amount of money actually paid in on each 
snare on the Ist day of that month.’ In McClellan v. Chipman, 
supra, legislation by the state of Massachusetts invalidating prefer- 
ences made by insolvent debtors and assignments or transfers made 
in contemplation of insolvency was held to apply to national banks, 
and not to be in conflict with any statute of the United States. In 
Guthrie v. Harkness, 199 U. 8S. 148, 26 Sup. Ct. 4, 50 L. Ed. 130, it 
was held that a state court had the right by mandamus to enforce 
the right of a stockholder in a national bank to inspect the books 
of the corporation. 

‘‘Appellant seems to think that the tontine principle is involved 
in the disposition of the deposits made in a national bank; that is, 
upon the dissolution of the corporation the then depositors would 
receive the money of those absent and unknown. Our attention has 
been invited to no provision in the charter or by-laws of such banks 
or in any statute, state or federal, which gives countenance to this 
view. The National Bank Act (13 Stat. 99) provides that in case 
of the dissolution of a national bank the assets shall be used to pay 
the claims of the depositors, and the surplus, if any, shall be dis- 
triouted to the shareholders, not to the depositors. No depositor has 
any interest in the deposit of another, except, of course, incidentally 
as he is interested in the prosperity of the bank. 

‘‘The interest of the shareholder in the deposit is not vested, but 
contingent upon the event that it may not be claimed by the de- 
positor or any one representing him. The law in reference to the 
disposition of the assets of the national bank upon dissolution is not 
dissimilar to that applying to the state banks, but in neither case is 
there anything in derogation of the right of the depositor or his 
successor in interest to maintain his clam to the entire deposit. It 
is manifest that no depositor is required to leave his deposit in the 
bank indefinitely, or until the dissolution of the bank. No such 
obligation is expressed or implied in any provision of the statute, as 
far as we know. Of course, the ability of a national bank to loan 
money depends upon the amount of its deposits, and it might be a 
great advantage to such cerporation for the depositors to allow their 
money to be so used indefinitely, but the law does not require it, 
nor does it impose any such duty upon any one succeeding to the 
interest of the depositor. 

‘Of all the objections made by appellant, we think only one pos- 
sesses any merit. That relates to the peculiar language of the 
statute providing that the amount of money deposited shall escheat 
to the state. Appellant is undoubtedly right in the claim that de- 
posits in national as well as in state banks become the property of 
the bank, and thereby is created a debt in favor of the depositor to 
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the amount of the deposit, and it is this debt which is paid in honor 
of the check of the depositor. Smiths’ Cash Store v. First National 
Bank, 149 Cal. 32, 84 Pac. 663, 5 L. R. A. (N. 8S.) 870. It follows 
that the deposits mentioned in the complaint therein became a part 
of the actual assets and funds of the bank, and those identical funds 
could not, of course, escheat to the state by reason of any default 
of the depositor. Manifestly, the bank could not be deprived of its 
own funds in this summary manner without any default on its part. 
But while the language of the section is not very apt, it should be 
given a reasonable construction, and one, if possible. that will sus- 
tain, and not defeat, the law. No doubt it was the intention of the 
Legislature to provide that the right or claim of the depositor to 
such indebtedness should be forfeited or should ‘escheat’ to the 
state. It would be an impeachment of the common sense of the 
lawmakers to assume that they contemplated the forfeiture of the 
identical money that was deposited. It is not disputed that the 
language employed in said section is simlar to that used generally 
in such statutes and involved in the decisions to which we have 
referred, and we think the reasonable interpretation is that the 
property affected by the escheat is the credit held by the depositor 
against the bank. 

‘*We do not agree with appellant in its construction of the term 
‘escheat’ as used in said statute. It is said that ‘an escheat can be 
taken over by the sovereignty only in cases where the property 
rights existed by reason of the sovereignty which claims the escheat, 
or where the property has been forfeited for violation or wrong 
committed against some valid law of that particular sovereignty,’ 
and that the United States of America is that sovereignty. Hence, 
the contention that, if here could be an escheat of the depositor’s 
interest, it must be in favor of the United States, and not of the 
state. The mistake is in assuming that said property rights arise 
from and are governed by the federal statute. On the contrary. 
they are created and controlled by the state law, as the decisions 
abundantly show. In that respect the relation between a national 
bank and its depositor is placed upon the same footing as in the 
ease of a state bank. The sovereignty, therefore, to which the 
escheat inures, is the state, and not the United States.’’ 


We deem it proper to repeat the statement at the conclusion of 
our decision in State v. Seeurity Savings Bank, supra, that we ex- 
press no opinion upon the question whether the judgment of the 
superior court herein operates as a present escheat of the rights of 
the several depositors against the respective banks, or whether under 
section 1272 they each still have the right within the time there 
stated to prosecute an action to obtain payment of their several 
deposits from the state treasurer, and to say that if they have such 
right the judgment of the superior court would not be a bar thereto. 

The judgment appealed from in each of the said appeals is hereby 
affirmed. 
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UNITED STATES SECURITIES NOT DEDUC- 
TIBLE IN ASCERTAINING VALUE OF NA- 
TIONAL BANK SHARES FOR PURPOSE 
OF STATE TAXATION 


Des Moines National Bank v. Fairweather, Supreme Court of Iowa. 
184 N. W. Rep. 314. 


In ascertaining the value of national bank shares, for the pur- 
pose of state taxation, a bank is not entitled to deduct from its 
assets United States securities, exempt from taxation under fed- 
eral law. The fact that private bankers are entitled to deduct 
such tax exempt securities does not show a discrimination against 
national banks. ‘The state statute merely recognizes the exemp- 
tion created by federal law. ‘So far as the national banks are 
concerned, the tax is a tax against the stockholders upon the 
bank shares and not upon the tax exempt securities owned by 
the bank. 


Supplemental opinion on rehearing. Petition overruled. 
H. W. Byers, Reson 8S. Jones, C. A. Weaver, and Paul Hewitt, 


City Legal Department of Des Moines, all of Des Moines, for appel- 
lant. 
Sargent, Gamble & Reed, of Des Moines, for appellees. 


EVANS, C. J.—Original opinion was filed herein on February 12, 
1921, and is reported in 181 N. W. 459. Certain points are made in 
the petition for rehearing which merit further discussion. In our 
original opinion we disposed of plaintiff’s first six grounds of com- 
plaint on the theory that each and all presented federal questions, 
and were disposed of by federal authority. This assumption on our 
part was too broad, in that ground 4 of the complaint did challenge 
ithe validity of the assessment made by the board of review as being 
in violation of our own statute, section 1322. All the grounds of 
complaint are specifically set out in the original opinion and we will 
not repeat them here. The challenge of ground 4 now under con- 
sideration was and is that by the express provisions of section 1322 
of our Code Supplement 1913, the assessor was required to deduct 
from the assets all securities exempt from taxation in order to ar- 
rive at a basis of valuation of the shares of stock. The point is 
now pressed in the petition for rehearing. The point thus made 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 1101. 
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involves a consideration of both sections 1321 and 1322, which are 
as follows: 


**See. 1521. Private banks or bankers, or any persons other than 
corporations hereinafter specified, a part of whose business is the 
receiving of deposits subject to check, on certificates, receipts, or 
otherwise, or the selling of exchange, shall prepare and furnish to 
the assessor a sworn statement, showing the assets, aside from real 
estate, and liabilities of such bank or banker on January first of the 
current year, as follows: 

‘1. The amount of moneys, specifying separately the amount of 
moneys on hand or in transit, the funds in the hands of other banks, 
bankers, brokers or other persons or corporations, and the amount of 
checks or other cash items not included in either of the preceding 
items ; 

“*2. The actual value of credits, consisting of bills receivable 
owned by them, and other credits due or to become due; 

‘*3. The amount of all deposits made with them by others, and 
also the amount of bills payable; 

**4. The actual value of bonds and stocks of every kind and 
shares of capital stock or joint stock of other corporations or com-- 
panies held as an investment, or in any way representing assets, and 
the specific kinds and description thereof exempt from taxation; 

**5. All other property pertaining to said business, including real 
estate, which shall be specially listed and valued by the usual de- 
scription thereof; the aggregate actual value of moneys and credits,. 
after deducting therefrom the amount of deposits, and the aggre- 
gate actual value of bonds and stocks, after deducting the portion 
thereof otherwise taxed in this state, and also the other property 
pertaining to the business, shall be assessed as provided by section 
thirteen hundred and five of this chapter, not including real estate, 
which shall be listed and assessed as other real estate. 


‘*See. 1322. Shares of stock of national banks and state and 
savings banks, and loan and trust companies, located in this- state, 
shall be assessed to the individual stockholders at the place where 
the bank or loan and trust company is located. At the time the 
assessment is made the officers of national banks and state and sav- 
ings bank and loan and trust companies shall furnish the assessor 
with lists of all the stockholders and the number of shares owned 
by each, and the assessor shall list to each stockholder under the 
head of corporation stock the total value of such shares. To aid 
the assessor in fixing the value of such shares, the said corporation 
shall furnish him a verified statement of all the matter provided in 
section thirteen hundred twenty-one of the supplement to the Code, 
1907, which shall also show separately the amount of the capital 
steck and the surplus and undivided earnings, and the assessor from 
such statement shall fix the value of such stock based upon the 
capital, surplus, and undivided earnings. In arriving at the total 
value of the shares of stock of such corporations, the amount of 
their capital actually invested in real estate owned by them and in 
the shares of stock of corporations owning only the real estate (in- 
elusive of leasehold interests, if any) on or in which the bank or 
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trust company is located, shall be deducted from the real value of 
such shares, and such real estate shall be assessed as other real 
estate, and the property of such corporation shall not be otherwise 
assessed. <A refusal to furnish the assessor with the list of stock- 
holders and the information required under this section shall be 
deemed a misdemeanor and any bank or officer thereof so refusing 
shall be punished by a fine not exceeding five hundred dollars.’’ 


It will be noted that by the provisions of section 1321 the private 
banker is required to aid the assessor by furnishing him certain 
enumerated data as a description of his assets, including specific 
description of such assets as are ‘‘exempt from taxation.’’ Section 
1322, by its reference to section 1321, in effect calls for the same 
data. The argument now is that the same data which fixes the 
assessable value of the assets of a private banker must also fix the 
. assessable value of the shares of stock of an incorporated bank. 

Manifestly United States securities are exempt from state taxa- 
tion. To assess them for taxation in the hands of the owner, 
whether private banker or other person, would be an interference 
with federal prerogative. Clearly therefore a private banker as 
owner of United States securities could, under federal law, insist 
upon their exemption from taxation. Does it follow that, under 
section 1322, they must be eliminated from consideration of the 
assessor in fixing upon the assessable value of the shares of stock 
held by the shareholders? Section 1322 answers this question in the 
negative in that it expressly directs the assessor to ‘‘fix the value 
of such stock’’ by basing such valuation ‘‘upon the capital, surplus, 
and undivided earnings.’’ Such was the course pursued by the 
assessor in this case. Whereas another provision of this section pro- 
vides for the elimination of real estate from such basis of valuation, 
there is no provision in such section for eliminating ‘‘exempt’’ 
assets from such basis. We are not considering at this point whether 
any discrimination is presented in the joperation of these two sec- 
tions. If yea, a federal question would be presented which we con- 
sider in the next division hereof. We hold here only that section 
1322 is mandatory upon the assessor as presenting a specific enu- 
meration as a basis for the valuation of stock for the purpose of 
taxation, and that such enumeration does not permit the elimination 
of *‘exempt assets’’ for the purpose of such valuation. It follows 
that the valuation fixed by the assessor was not in violation of our 
own statute. 

Turning now to the federal question, the point is made by peti- 
tioner that under section 1321 a private banker could claim exemp- 
tion of his United States securities from taxation, and that the 
asseswed valuation of his assets would be accordingly reduced pro- 
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portionately, where as no such exemption is available to a share- 
holder of bank stock for the purpose of fixing the taxation value 
of his share; that therefore our statutes work a discrimination in 
favor of the private banker as against the shareholder of national 
bank stock in violation of section 5219 of the Revised Statutes of 
the United States (U. S. Comp. St. § 9784). Our one concern in 
this field jof discussion is to follow federal authority, and we might 
well rest our holding upon the recent case of Hannan v. First Na- 
tional Bank (C. C. A.) 269 Fed. 527, wherein the question now raised 
is fully considered by the United States Circuit Court of Appeals 
for this circuit. 

Section 1321 creates no exemption. It merely recognizes such 
exemption as shall have been created by higher authority. On that 
yuestion it is not legislative in an affirmative sense. It simply ren- 
ders obedience to federal sovereignty. The private banker claims 
his exemption, if at all, under the federal statute, and not under our 
statute. If section 1321 should purport to accomplish uniformity 
by denying exemption to the private banker, it would be a vain 
effort. The exemption would still remain. It cannot be said, there- 
fore, that any discrimination is created by the two sections of our 
statute. 

But it is contended, nevertheless, that the practical operation of 
the law works a discrimination which entitles the plaintiff to the 
protection of section 5219, U. S. Revised Statutes. This contention 
rests upon the argument that the taxation of shares of stock to the 
snareholders is the practical equivalent of the taxation of corporate 
assets to the corporation; that two formal methods of taxation are 
possible, and that the doing of one is only an indirect method of 
doing the other. Whichever method of taxation be adopted, "the 
burden of the tax must ultimately fall upon the shareholders. It is 
to be conceded that the two methods are ordinarily equivalent in 
practical ultimate result. It is to be conceded also that, if a direct 
tax were levied against the corporation itself upon its assets, it 
could not be levied upon securities exempt under federal statute. 
Does it follow that taxation may not be levied against the share- 
holder upon his shares of stock upon the basis of market value, re- 
gardless of the character of the assets which give such market value? 
A corporation at most is but an artificial entity. Under sanction of 
law, it may be created or dissolved by the voluntary action of its 
shareholders. It can have no assets except such as are permitted by 
its shareholders. It is theirs to give or to take away. The value of 
the corporate assets and the value of the shares of stock are neces- 
sarily responsive. One flows into the other. They are not neces- 
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sarily equal either in a legal or in a practical sense. Ordinarily, 
however, they are in a practical sense approximately equal. The 
fact remains that the legal title to the assets is in the corporation. 
The property of the shareholders is in the stock. Under the law, 
this stock is clothed with all the attributes of property, and may be 
bought and sold as such. Its owner is subject to taxation thereon. 
There is no limitation upon the power of the state both to tax the 
shareholder upon his stock and also to tax the corporation upon its 
corporate assets. This double power of taxation is not always— 
perhaps not often—exercised. It may fairly be said that the policy 
of this state has been not to tax both the corporation upon its assets 
and the shareholder upon his stock. Such is the policy followed in 
the taxing of corporate banking. If the state were exercising herein 
its double power of taxation and were to tax the corporation upon 
its assets, the right of exemption would be available to the cor- 
poration. This fact, however, could not avail the shareholder to 
claim the exemption in the taxation of his stock. 

In a legal sense, a share of stock is an item of property separate 
and distinct from any asset of the corporation, although the extent 
of its value may be materially dependent upon such assets. The 
‘character of this item of property and its liability to taxation re- 
mains precisely the same, whatever the liability of the corporation 
itself may be for taxes upon its corporate assets. We use this argu- 
ment only to illustrate the separate identity of a stock share as 
property. We neither hold nor suggest that the state has this double 
power of taxation as to national banks under the permission of sec- 
tion 5219. The holding in Bank of California v. Richardson, 248 
U. S. 476, 39 Sup. Ct. 165, 63 L. Ed. 372, would indicate otherwise. 
The power of ‘‘one taxation,’’ however, is quite plenary under sec- 
tion 5219, and is subject only to the qualification that there be no 
discrimination against national banks in favor of a corporate or 
individual competitor. The taxation of bank shares of stock to the 
shareholder is not, in a legal sense, the taxation of the corporate 
assets. Such tax is therefore not a tax upon exempt securities held 
by the corporation as a part of its assets. Such was the holding of 
the United States Supreme Court in Van Allen v. Assessors, 3 Wall. 
573, 18 L. Ed. 229, and in Owensboro National Bank v. Owensboro, 
175 U. S. 664, 19 Sup. Ct. 537, 48 L. Ed. 850. Such, also, was the 
holding of the Hannan Case, supra, which we purported to follow 
in the original opinion upon the federal question presented. We 
hold therefore: 

(1) That our statute creates no discrimination against national 
banks in favor of any competition whether corporate or individual ; 
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nor is it made to appear that any discrimination results from the 
practical operation of the law as applied. 

(2) That the shareholder is not, in a legal sense, the owner of 
the exempt securities held by the corporation, and that he is not 
therefore entitled to claim exemption thereunder. 

Petitioner brings to our attention a recent opinion of the Supreme 
Court of the United States handed down July 15, 1921, since the 
submission of the petition herein, in the case of Merchants’ Nat. 
Bank v. Richmond, 254 U. S. —, 41 Sup. Ct. 619, 65 L. Ed—. It is 
earnestly urged upon us that this opinion supports the contention of 
the petitioner, and that it is quite decisive thereof. It appears from 
the opinion in that case that, pursuant to certain legislation by the 
state and certain ordinances by the city of Richmond, Ind., a certain 
rate of taxation of $1.75 per $100 was imposed upon moneyed capital 
in the hands of individuals who were competitors with the national 
banks in the loan market. This competition extended into millions 
of dollars, and was therefore relatively material. It was held that— 


‘“The ordinance and statute under which the stock of plaintiff in 
error was assessed as construed and applied exceeded the limitation 
prescribed by section 219, Revised Statutes, and hence that the tax 
is invalid.’’ 

We are unable to see wherein such opinion runs counter to our 
present holding. 

It is earnestly urged that the Hannan Case, supra, should not be 
deemed controlling of the case at bar. The emphasis of the argument 
in support of the contention is that the exempt securities involved 
in the case at bar consisted of Federal Reserve stock and of recent 
bond issues, none of which were involved in the Hannan Case, and 
none of which were even in existence at the time the decision was 
rendered. The form or character of the exempt securities is not 
material to the decision. The ultimate question for solution, both 
in the Hannan Case and in this, was and is, whether, where a bank’s 
corporate assets includes United States securities exempt from taxa- 
tion under federal statute, such right of exemption attaches to the 
shares of stock in the hands of the shareholder. If yea, then the 
rule or principle applies to all such exempt securities; if nay, it can 
apply to none. 

We are confirmed in our conclusion that our former opinion must 
be adhered to, and the petition for rehearing is accordingly over- 
ruled. 
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BANK LIABLE IN PAYING TO HUSBAND 
MONEY DEPOSITED IN WIFE’S NAME 


Waggoner Bank & Trust Co. v. Warren, Supreme Court of Texas. 
234 8. W. Rep. 387. 


A husband and wife having agreed to a separation, the wife 
delivered to the defendant bank a draft for $1,500 and at her 
request the bank paid her $200 in cash, placed $600 to the hus- 
band’s credit, subject to his check, and $700 to the credit of the 
wife, to be withdrawn only on presentation of the passbook. 
Later, without authorization from the wife, the bank paid the 
$700 deposit to the husband on checks signed by him. It was 
held that the bank was liable to the wife for this amount. Its 
liability was not lessened by a Texas statute, in force at the time, 
giving a husband the right to the sole management of the separate 
estate of his wife. 


Certified Questions from Court of Civil Appeals of Sixth Supreme 
Judicial District. 

Action by Mrs. Cassandra Warren against the Waggoner Bank & 
Trust Company. Judgment for plaintiff was reversed, and questions 
certified. Judgment directed for plaintiff. 

See, also (Civ. App.) 152 S. W. 691. 

Bell & Milam, of Forth Worth, for plaintiff. 

Hunter & Hunter, of Forth Worth, for defendant. 


GREENWOOD, J.—-The certificate of the honorable Court of 
Civil Appeals is as follows: 


‘‘This was a suit by appellee against appellant to recover $706 
which she deposited with appellant in its ‘savings department.’ It 
appeared from the pleadings and the testimony that appellee and 
Francis Warren were married August 3, 1910, in Ohio, and lived 
together as husband and wife until November 17, 1910, when, for a 
reason not disclosed by the testimony in the record, but because, as 
alleged in the pleadings, appellee had been informed that at the 
time he married her Warren had living a wife from whom he .had 
not been divorced, they separated, in Fort Worth, appellee returning 
to her father’s home in Ohio. They never afterwards lived together. 
On the day, but before, they separated, appellee and Warren to- 
gether called at appellant’s bank in Fort Worth, where she pre- ° 
sented to appellant’s cashier, to whom several days before this time 
she arid Warren had been introduced as husband and wife, a draft 
on a bank in New York for $1,500, and had the cashier to pay her 
on account thereof, $200 in cash, to place to Warren’s credit in the com- 
mercial department of the bank $600, and to her credit in its savings 
department $700. The draft was a part of appellee’s separate es- 
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tate, and the testimony was sufficient to support a finding, involved 
in the judgment rendered, that the cashier knew it. At the time the 
$700 was placed to appellee’s credit, the cashier gave her a passbook 
in which he had noted the deposit as follows: ‘The Waggoner Bank 
& Trust Co., Forth Worth, Texas. Savings Department. In account 
with Mrs. Cassandra Warren,’ and then advised her that ‘the money 
eould not be withdrawn from the bank without sending the book 
to the bank, or bringing it.’ On the outside of the cover of the 
passbook a statement as follows had been printed: ‘Take care of this 
book. It must be presented when money is deposited or withdrawn. 
Be sure that no unauthorized person secures possession of it. If 
lost or stolen, notify the bank at once.’ 

**In the book had been printed ‘rules and regulations governing 
deposits and payments’ in the bank’s savings department. Among 
those rules were the following: ‘3. All deposits and all payments 
shall be entered at the time they are made in the passbook of the 
depositor. This book shall be the voucher of the depositor, and 
aithough the bank will endeavor to prevent fraud on its depositors, 
yet all payments to persons producing the passbooks issued by the 
bank shall be valid payments to discharge the bank. 4. Interest at 
the rate of 4 per cent. shall be paid on savings deposits, when the 
account reaches $10.00. Deposits made on or before the fifth day 
of any month shall draw interest from the first day of that month; 
those made after the fifth day of any month shall draw from the 
first day of the next succeeding month, but no interest shall be al- 
lowed on any fraction of a dollar, or any fraetion of a month. Money 
withdrawn between any interest-paying period (June 30 and Decem- 
ber 31), will be entitled to draw no interest. 5. All drafts drawn 
on account of deposits made in the bank must be made by the de- 
positor, or by his or her order in writing, and on production of the 
depusitor’s passbook; but all payments made to the person producing 
the deposiior’s passbook shall be valid and good. In the event the 
passbook is lost, the bank shall be notified at once. When money 
is drawn, the book must be brought to the bank to have the pay- 
ment entered therein, and in all cases in which the whole amount is 
drawn, the book must be surrendered to the bank. Absent de- 
positors may withdraw their deposits on their order, properly wit- 
nessed, blanks for which purpose will be furnished by the bank on 
request.’ 

‘‘Appellee relied on the statement made to her by the cashier 
that the $700, or any part of same, he had placed to her credit in 
the savings department could not be withdrawn from the bank 
unless the passbook was presented to it at the time the application 
for the withdrawal thereof might be made; and had she known that 
the bank would recognize a right in Warren to withdraw it without 
the presentation to it of the passbook she would not have made the 
deposit. She retained the book in her possession until March 20, 
1911, when she sent it by mail to the bank with a letter requesting 
it to send her a draft or check for the $700, payable to her father, 
with whom she was living in Ohio. In reply to her request she was 
advised by the bank that on December 20, 1910, it had paid to her 
husband on a check therefor drawn by him in her name $600 of the 
amount of the deposit, and on December 29, 1910, on a similar check 
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had paid the remaining $100 to him. On the theory that the pay- 
ment to Warren was unauthorized by, and therefore not binding 
on her, appellee recovered a judgment against the bank for the 
¢700 with interest thereon. The bank appealed from the judgment, 
and the appeal having been transferred from the Court of Civil 
Appeals of the Second District, to which it was prosecuted to this 
court, we determined, in an opinion filed November 21, 1912 (152 
S. W. 691), that the judgment was erroneous in that it should have 
been in favor of appellant instead of appellee, and therefore reversed 
it and rendered judgment that appellee take nothing by her suit 
against appellant. 

**Thereafterwards appellee filed in this court a motion for a re- 
hearing, and to certify to the honorable Supreme Court a question 
as to the liability of the bank to appellee on the facts stated. The 
motion to certify was based upon an alleged conflict between the 
conclusion reached by this court as to the law of the case and con- 
¢lusions reached by the honorable Supreme Court in certain cases 
specified in the motion and conclusions reached by Courts of Civil 
Appeals in certain cases also specified therein, among the latter 
being the case of O’Connell v. Storey, decided by the Court of Civil 
Appeals for the Fourth District, reported in 105 S. W. 1174, where it 
was held (correctly, we think), that the defendant, having con- 
tracted with the wife for her services as a cook, could not, when 
the services had been performed by her with the consent and ac- 
cjuiescence of her husband, defeat a recovery by him for the services 
on the ground that the contract made by her was invalid because 
her husband had not authorized her to enter into it. This court 
being of the opinion that the law as announced by us was the law 
of the state applicable to the facts shown by the record before it, 
stated above, and that neither the honorable Supreme Court nor the 
Courts of Civil Appeals in any of the cases mentioned in the motion 
to certify had determined it to be otherwise, on such facts, on 
December 19, 1912, overruled both the motion for a rehearing and 
to certify. The honorable Supreme Court having determined, on 
the application of appellee for a writ of mandamus to compel this 
court to certify a question to it, that we were in error in concluding 
that the decision reached by us was not in conflict with the decision 
of the Court of Civil Appeals of the Fourth District in said case of 
O’Connell vy. Storey, this court now, in compliance with the mandate 
of the honorable Supreme Court to do so, and with article 1623, 
Vernon’s Statutes, certifies questions as follows to your honors: 

(1) Did this court err in holding, on the facts hereinbefore 
stated, that the trial court erred when he rendered judgment in 
favor of appeilee against appellant for the $700 appellee deposited 
with it? 

(2) Did this court err in holding as a matter of law that, on 
said facts, appellee was not entitled to recover of appellant said 
sum of money or any part of same, and, after reversing the judg- 
ment of the trial court in her. favor, in rendering judgment here 
that she take nothing by her suit against appellant?’’ 


We answer each of the questions in the affirmative. 
It is evident that Francis Warren and Cassandra Warren, having 
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agreed to an immediate, permanent separation as husband and wife, 
entered into an agreement with the Waggoner Bank & Trust Com- 
pany, whereby $1,500 belonging to Cassandra Warren’s separate 
estate was disposed of, as follows: $200 was retained by Mrs. Cas- 
sandra Warren; $600 was deposited in the bank under the agree- 
ment that it was to be subject to Francis Warren’s check; and the 
remaining $700 was deposited in the bank under the agreement that 
it was not to be subject to Francis Warren’s check, but was to be 
withdrawn only on presentation of a passbook delivered to Mrs. 
Cassandra Warren, and on her application or order. 

We do not think the Bank & Trust Company was free to violate 
its contractual obligation to Mrs. Cassandra Warren as to the with- 
drawal of her $700 because of any conflict between such obligation 
and the statute (Rev. St. 1895, § 2967), which in 1910 gave to the 
husband the sole management of his wife’s separate estate. The 
husband’s right to the sole management of the separate estate of his 
wife depended upon his continuance in the discharge of his cor- 
relative duties. Dority v. Dority, 96 Tex. 226, 71 S. W. 950, 60 L. 
R. A. 941; Wright v. Hays’ Adm’r, 10 Tex. 133, 60 Am. Dee. 200. 
During the permanent separation of the husband and wife, the 
latter had the same power of management and control of her own 
separate estate as though the marriage had been dissolved by the 
husband’s death. Clements v. Ewing, 71 Tex. 370, 9 S. W. 312; 
Davis v. Saladee, 57 Tex. 326. Under the contemplated and actual 
separation, Francis Warren had no right to continue to manage any 
property belonging to his wife’s separate estate. Cassandra Warren 
had, however, all the power and authority with respect thereto of a 
feme sole. Hence, the status of the parties was such, when the con- 
tract was made and when it was to be performed, as to make it 
invulnerable from attack on the ground that it withdrew aught from 
the rightful power of the husband, no matter what its effect might 
have been had there been no separation nor agreement to separate. 
Rains v. Wheeler, 76 Tex. 395, 13 S. W. 324. 

If the law authorized a husband and wife to enter into a par- 
ticular contract with another only under extraordinary cireum- 
stances, the offer to make such contract would imply the existence 
of the extraordinary circumstances; and, it would be the duty of the 
person to whom the offer was made, before accepting same, to 
inquire as to the existence of whatever was indispensable to the 
validity of the contract. Reasonable inquiry by the Bank & Trust 
Company must have disclosed the facts with regard to the husband 
and wife's separation. Hence, the Bank & Trust Company had con- 
structive notice of the special facts rendering the contract valid and 
enforceable, should we assume that, in the absence of such facts, the 
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contract would have been invalid. Wethered’s Adm’r v. Boon, 17 
Tex. 149. 

However, we do not regard the eortract as invalid or as re- 
voecable by the husband, though there had been no agreement for 
separation between the husband and wife. 

Under the law in 1910, the wife’s existence was not merged in 
that of the husband. As a separate personality, the wife had rights 
in property, both real and personal. Read v. Allen, 56 Tex. 193; 
Cullers v. James, 66 Tex. 497, 1 S. W. 314. Broad as was the hus- 
band’s power of management, it did not authorize the husband alone 
to divest the wife of title to any property belonging to her separate 
estate. Kempner v. Comer, 73 Tex. 200, 11 S. W. 194; Richardson 
v. Hutchins, 65 Tex. 88, 3 S. W. 276. The power of management 
was conferred on the husband in the interest and for the benefit of 
the wife. The contract here involved was designed to take care of 
and safeguard money belonging to the separate estate of the wife 
by putting it out at interest with a thoroughly solvent debtor until 
the wife should elect otherwise. Being a contract beneficial to the 
separate estate of the wife, it came within the scope of the hus- 
band’s duty, as well as power. Conferring benefits on the wife, 
through her separate estate, which she was in no wise incapacitated 
to receive by her general contractual disability, the contract could 
not be revoked by act of the husband alone, inconsistent with the 
terms of the contract and defeating one of its cardinal ends. 

It was determined by the San Antonio Court of Civil Appeals 
that a party could not prevent the enforcement of his promise to 
pay certain compensation to a married woman for personal services 
which she agreed to perform in the future, on the ground of in- 
validity in the contract, when the married woman had fully per- 
formed the personal services contracted for, with the acquiescence 
of her husband. O’Connell v. Storey (Civ. App.) 105 S. W. 1174. 
In the opinion awarding the mandamus in this case, it was said by 
Chief Justice Phillips: 

“Tf the contract of a married woman with reference to her per- 
sonal earnings, which, by the law in force at the time, were under 
the husband’s control, is enforceable in her interest when performed 
by her, because of the husband’s imputed authorization of the con- 
tract, it is evident that her contract, made with the husband’s con- 
eurrence and implied authorization, in relation to a personal bank, 
deposit, alike subject, under the existing law, to the husband’s man- 
ageinent, is, when performed by her, equally valid against the other 
party availing himself of its benefits.’ Warren v. Willson, 108 
Tex. 264, 192 S. W. 530. 

On the facts certified, judgment should have been rendered for 
Mrs. Warren. 





MANAGEMENT OF DECEDENTS’ ESTATES 


Banks and Trust Companies as Executor, Adminis- 
trator and Trustee Under Will 


By John Edson Brady 


§35. Claims Against the Estate. 

§ 36. Debts Must Be Paid Before Legacies. 
§37. Notice to Creditors. 

§38. Presentment of Claims. 


§35. Claims Against the Estate—One of the first things an 
executor or administrator is called upon to do, after receiving his 
appointment, is to take steps to ascertain who are the creditors of 
the estate, and then he must follow the local statutory provisions 
with respect to the classification and payment of such creditors. 

Much of the routine connected with the ascertainment and pay- 


ment of claims is a matter- of statutory regulation and it will be 
found that the statutes of the different states, in this regard, vary 
widely. A matter which is practically ignored in one state is fre- 
quently given detailed attention in the statutes of another state. As 
will be shown later, a failure to observe carefully the provisions of 
the statutes, preseribing the duties of executors and administrators 
with respect to claims, may lead to personal liability on his part. 
Where a bank or trust company is acting as executor or ad- 
ministrator it will itself take care of many of the details, con- 
nected with the payment of claims, which an individual represen- 
tative would ordinarily leave to his attorney. For instance, it is 
noticed in New York that, while an individual executor or admin- 
istrator, in pwhlishing the statutory notice, directing creditors to 
file their claims, usually directs that they be filed at the office of his 
attorney, a bank or trust company, acting in one of these capacities, 
csenerally directs the creditors to file claims at its banking house. 
lt is important, therefore, for the officers of a banking institution, 
having charge of estates of decedents, to be thoroughly familiar 
with the local statutes regulating the presentment and payment of 
elaims. All that can be done in an article of this kind is to point 
ont, in a general way, the duties and responsibilities of an executor 


or administrator in this connection. 
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§36. Debts Must Be Paid Before Legacies—The right of a lega- 
tee under a will to receive his legacy, or of a person to receive a 
distributive share where there is no will, is suspended until the debts 
and liabilities of the estate have been satisfied. Therefore it is the 
duty of an executor or administrator to make sure that the claims 
against the estate are taken care of before legacies or distributive 
shares are paid out. 

This is a duty which he owes to himself as much as to anyone 
else, because, if he makes a distribution to a legatee or distributee 
without taking a refunding bond, before the debts are paid, he is 
personally responsible to unpaid creditors, who are thereby preju- 
diced. He will be held personally liable to any creditor who files his 
claim within the time prescribed by statute, even though he was 
ignorant of the existence of the claim at the time of making the 
distribution. 


In a New York case, the testator bequeathed 20 shares of the 
First National Bank of Olean to each of three persons. The executor 
turned the stock over to the legatees, although there were unpaid 
debis. It was computed that the value of the stock was $12,560. It 
was held that the executors were personally chargeable with this 
sum. In re Onsterhoudt’s Estate, 38 N. Y. Supp. 179. ‘‘It has been 


, 


specifically heid,’’ said the court, ‘‘that personal property, although 
specifically bequeathed, must be applied to the payment of debts be- 
fore land specifically devised can be charged therewith. . . . The 
executors having made an unauthorized and improper application 
of this portion of the assets, they are personally liable therefor as for 
a devastavit. Conduet on the part of representatives amounting to 
devastavit is defined to be such a mismanagement of the estate and 
effects of deceased in squandering and misapplying the assets con- 
trary to the duty imposed on them, for which executors and admin- 
istrators shall answer out of their own pockets so far as they have 
had or might have had assets of the deceased. Paying debts or lega- 
cies out of order, making mispayments, paying legacies before debts, 
applying the assets in undue funeral expenses, delivering property to 
next of kin, leaving debts unpaid are all adjudged instances of such 
maladministration as to constitute devastavit.’’ 

The fact that an executor or administrator acts on the advice of 
counsel, or even of the court, in distributing the estate before the 
debts have been paid will not protect him if it turns out that the 
estate is insolvent. 

In James v. West, 67 Oh. St. 28, 65 N. E. Rep. 156, an adminis- 
trator, on the advice of counsel and the probate judge, distributed 
$2,471.09 to the heirs of the decedent and when he filed his account 
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certain persons claiming to be creditors filed exceptions to this item 
of distribution. 

The court, holding that he was not entitled to credit for this 
item, said: ‘‘It is urged in his behalf that, as the distribution was 
made on the advice of counsel and the probate judge, the adminis- 
trator should not suffer, and that he should receive credit therefor. 
This is not tenable. The statute requires that all debts shall be first 
paid, and distribution made of the remainder. The advice of counsel 
and the probate judge cannot change the statute. Distribution under 
such circumstances is made by the administrator at his peril. If the 
estate proves to be solvent, he should be duly credited, but if in- 
solvent, he should receive no credit. As between creditors and the 
administrator, the creditors have the better right.’’ 

Likewise in the matter of paying one creditor to the prejudice of 
another, the fact that an executor has acted entirely in good faith 
will not protect him. In the case of U. S. Rubber Co. v. Peterman, 
119 Hil. App. 610, the executors, believing that the estate represented 
by them was solvent, obtained a court order authorizing them to pay 
$3,616.98, due to certain employees. The estate was actually insolvent 
and the other general creditors received but 70 per cent. of their re- 
spective claims. The executors were subsequently surcharged with 
$1,085.05, this being 30 per cent. of the amount which they had 
paid to the decedent’s employees. Here the court said: ‘‘It is fair 
to said executors to say that they are not charged with acting in 
bad faith in the management of this large and complicated estate. 
The evidence tends to show that the result of their labors was more 
advantageous to the ereditors than a forced sale would have been. 
But the question still remains to be determined—did they act within 
the law?’’ Not having acted ‘‘within the law,’’ they were person- 
ally liabie. 


§ 37. Notice to Creditors—It is ordinarily required that an ex- 
exutor or administrator, upon receiving his letters testamentary or 
of administration, shall give notice to all persons having claims 
against the estate, directing them to present their claims at a place 
and within a time designated in the notice. In most jurisdictions the 
publication of such a notice is obligatory upon the executor or ad- 
ministrator. In others, New York, for instance, the publication of a 
notice to creditors is optional. 

Sometimes it is required that the notice be posted on the court 
house door or in some other public place, but the general provision 
is that it be published a certain number of times in a newspaper 
printed in the county in which the letters were issued. Where no 
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newspaper is published in the county it is generally provided that 
notice be given through a newspaper published in an adjoining 
county or through a newspaper designated by the court. 

A reference to the statutes of a few of the states will indicate in 
a@ general way what the requirements are. The Arizona statute pro- 
vides that the notice must be published in a newspaper not less than 
once a week for four weeks. If the executor or administrator does 
not publish the notice within two months after his appointment the 
statute provides that he must be removed from office. Civil Code, 
§ 879-903. 

Under the provisions of the Missouri statutes the executor or 
administrator is required by the judge or clerk appointing him to 
sign a notice, directing creditors to present their claims, and the 
elerk or judge must cause this notice to be published in a news- 
paper once a week for four successive weeks. Rev. Stat. § 74. 

An executor or administrator in Texas must, within one month 
after receiving letters, publish notice to creditors in a newspaper 
printed in the county once a week for four successive weeks. If there 
is no newspaper in the county the notice must be posted on the 
court house door of the court which issued the letters for four suc- 
cessive weeks. After the service is completed an affidavit establish- 
ing that fact must be filed in the court. Vernon’s Sayles Civil Stat., 
Art. 3430-3432. 

In Arkansas an executor or administrator, within thirty days 
after the grant of letters, must ‘‘advertise at the court house door 
for six weeks,** and if ordered by the court, must publish a notice in 
a newspaper for six weeks. Crawford & Moses Digest, 1921, § 93. 

The California law provides that immediately after letters are 
issued the executor or administrator must publish notice to creditors 
in a newspaper not less than once a week for four weeks. Code 
Civ. Pro. § 1490. 

In Illinois it is provided that an executor or administrator must 
fix on a term of court, heid within six months after he qualifies, for 
the adjustment of claims. A notice requesting all claimants to attend 
that term and produce their claims in writing must be published in a 
newspaper for three successive weeks and notice must also be put 
up on the court house door and five other public places. Rev. Stat., 
Chap. 3, § 60. 

In Indiana, the executor or administrator must, within thirty 
days after his appointment, publish notice of such appointment for 
three successive weeks. The notice must state whether the estate is 
probably solvent or insoivent, and proof of publication must be filed 
with the clerk of the court within tnirty days after the publication is 
complete. Burns Annot. Stat., § 2776. 
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Under the laws of Oregon, notice to creditors must be published 
in a newspaper ‘‘as often as once a week for four successive weeks,”’ 
requiring claimants to present their claims with proper vouchers to 
the executor or administrator within six months from the date of 
such notice. A copy of the notice with proof of publication is re- 
quired to be filed with the clerk of the court before the six months 
allowed for the presentment of claims. 

Where the statute makes any provision with reference to the 
form of the notice such provision must, of course, be strictly com- 
piied with. The following is the form ordinarily used in the state of 
New York: 


v= KIRK, JOSEPH EDWARD.—In pursuance of an 
order of Llon. George M. S. Schulz, a Surrogate of the 
County of Bronx, notice is hereby given to all persons hav- 
ing claims against Joseph Edward Van Kirk, late of the 
County of Bronx, deceased, to present the same, with vouch- 
ers thereof, to the subscriber, at its place of transacting 
business, No. 501 Fifth Avenue, in the Borough of Manhat- 
tan, City of New York, State of New York, on or before the 
1st day of July, 1922. 

Dated New York, the 24th day of December, 1921. 

BANKERS TRUST COMPANY, Executor. 
WIITE & CASE, 
Attorneys for Executor, 
No. 14 Wall Street, New York, N. Y. 


The New York law (§ 207 of the Civil Practice Act) provides 
that an executor or administrator may, at any time after the grant- 
ing of his letters, insert a notice once a week for six months in such 
newspaper or newspapers printed in the county as the surrogate di- 
rects, requiring claimants te exhibit their claims to him at a place 
specified in the notice, on or before a day named therein, which must 
be at least six months from the day of the first publication of the 
notice. In any county, containing wholly within its boundaries a 
city of the first or second class (cities having a population of 50,000 
or more) the notice may be published once in each alternate week for 
a period of twenty-six weeks. 

As already stated the publication of notice to creditors is optional 
in New York. There is no absolute legal obligation on the part of 
an executor or administrator to give such notice. The object of the 
statute, providing for notice, is the ascertainment of the debts and 
the protection of the executor or administrator. In re Recknagel, 
132 N. Y. Supp. 99. One effect of the publication of -notice is that, 
where notice is published, claims must be presented within six 
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months after the first publication, whereas, if no notice is published, 
claims may be presented within one year after issuance of letters. 


§38. Presentment of Claims—Each state has its statute, express- 
ly prescribing the time, place and manner in which claims must be 
presented. Generally it is provided that claims must be presented 
within a specified time after the death of the debtor, the appointment 
of the executor or administrator, or the publication of a notice re- 
quiring claims to be presented. The statutes also prescribe the per- 
son to whom, or the place at which, claims are to be presented. In 
some states, such as Illinois and Indiana, claims are presented to the 
eourt. In others, such as New York, they are presented to the ex- 
ecutor or administrator. In still others, such as Missouri, they are 
required to be exhibited to the executor or administrator and then 
filed with the court. Jn a number of states it is expressly provided 
that a claim, when presented, must be accompanied by an affidavit to 
the effect that the claim is justly due and that credit has been given 
for all payments previously made thereon. 

As a general rule claims which mature after the appointment of 
the executor or administrator should be presented within the statu- 
tory time allowed for the presentment of claims, even though the 
claim does not mature within the time limited for making present- 
ment of demands. But under the statutes of some states the pre- 
sentment of such claims prior to maturity is not required. 


(To be continued) 





FOREIGN BANKING CORPORATIONS IN 
MASSACHUSETTS 


By JOHN EDSON BRADY 


(Editor’s Note—This is the second of a series of articles dealing with the 
establishment of branches or agencies by foreign banking corporations in the 
principal American cities.) 


Authorization—Before transacting business in the State of Massa- 
chusetts a foreign banking corporation must secure a certificate of 
authorization from the board of bank incorporation. The issuance 
of such certificate is regulated by Section 37 of Chapter 167, General 
Laws of 1920, which provides: 


‘‘No foreign banking association or corporation shall transact 
business in this commonwealth until it has received a certificate from 
the board of bank incorporation, authorizing it so to do. The said 


board may grant such certificate conditioned upon the performance 
of such requirements as to auditing as said (board may prescribe.”’ 


No definite requirements have been prescribed by the board and 
the granting of authority to a foreign bank depends upon the cireum- 
stances surrounding the application. It is reported that, up to the 
present time, only one foreign banking corporation has taken ad- 
vantage of this law. 


Supervision and Reports—Foreign banks in Massachusetts are 
placed under the supervision of the commissioner of banks, who is 
the head of the Department of Insurance and Banking of Massachu- 
setts, and has his office at the State House in Boston. They are 
required to file a report of their financial condition once a year and 
more often, if called upon to do so by the commissioner. On this 
subject Section 37 provides: 


‘Any foreign banking association or corporation transacting 
business in this commonwealth shall be subject to the supervision 
of the commissioner, and shal] annually, within thirty days after the 
last business day of October, and at other times during each year on 
any past day to be specified by the commissioner, make to him in 


such form as may be prescribed by him a return, signed and sworn 
69 
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to by the treasurer, or the corresponding officer of the corporation, 
showing accurately the condition thereof at the close of business on 
said day. The president and a majority of the board of directors 


shall certify on oath that the report is correct according to their best 
knowledge and belief.’’ 


Examinations—The commissioner is required to examine foreign 
banks transacting business in Massachusetts at least once a year. 
Section 38 provides: ‘‘The commissioner shall annually at least, and 
as much oftener as he deems expedient, examine, either personally 
or by a competent examiner appointed by him, every such association 
or corporation and thoroughly inspect and examine its affairs to as- 
eertain its financial condition and whether it has complied with the 
law. The proper charges incurred by reason of any such examina- 
tion shall be paid by the association or corporation examined.’’ 

It is specifically provided, that in examining a foreign bank, the 
commissioner shall have access to its vaults and records. This is 
covered by Section 39 which reads: ‘‘For the purposes aforesaid, the 
commissioner or the person making the examination shall have free 
access to the books, vaults and papers of any such association or 
corporation, and may summon the directors, officers or agents there- 
of, and such other witnesses as he deems necessary, for examination 
relevant to the affairs, transactions and condition of such association 


or corporation, and for that purpose is empowered to administer 
oaths.”’ 


Restraining Insolvent Foreign Bank—Provision for enjoining an 
insolvent foreign bank from further continuing with its business is 
made by Section 40, which declares: ‘‘If, wpon examination, it ap- 
pears that such association or corporation is insolvent, or that its 
capital is impaired, or that its condition is such as to render the con- 
tinuance of its business hazardous to the public or to those having 
funds in its custody, the commissioner shall apply, or if such associa- 
tion or corporation appears to have exceeded its powers or failed to 
comply with any provision of law, may apply to the supreme judicial 
eourt, which shall have jurisdiction in equity on such application, to 
issue an injunction restraining such association or corporation, in 
whole or in part, from further proceeding with its ‘business, and to 
make such further orders or decrees as justice and equity may re- 
quire. The court may appoint one or more receivers to take posses- 
sion of its property and effects, subject to such directions as may 
from time to time be prescribed by the court.’’ 











This department places at your service able legal talent 
and experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and address 
is published unless otherwise requested. 


CAUTION 


In submitting a question it is essential that all the facts involved be clearly set forth. If 
the question relates to a check, bill of exchange, note, or other negotiable instrument, or 
te any paper or document, a copy should be sent, also copies of letters having reference 
te the transaction out of which the question arises. 


CHARGING NOTE AGAINST ACCOUNT OF DECEASED MAKER 
OR INDORSER 


Texas. 
Editor, Banking Law Journal: 

Dear Sir—Has a bank the right to charge a past due note to the 
account of the indorser, the maker being unable to pay same? In 
this case, the indorser has died since the note was made, left no will, 
and the court has not appointed an a@ministrator, owing to litigation 
which has come up over the estate. Would the same decision hold 
good in ease the maker had died and the indorser was unable to pay? 

Cashier. 


Answer—Where a bank holds a past due note and the indorser of 
the note is dead, the bank has the right to charge the note against 
the indorser’s account. The maker’s ability or inability to pay is 
immaterial so far as this right of the bank is concerned. But in 
order to have the right to charge the note against the indorser’s ac- 
court, it must appear that the bank took proper steps to charge the 
indorser with liability. That is to say, it must appear that the note 
was presented for payment at maturity and that notice of dishonor 
was sent to the indorser, unless presentment and notice have been 
waived by a provision in the note or otherwise. If the indorser 


was dead at the time of the maturity of the note, and no executor 
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or administrator of his estate had been appointed, then the notice 
should have been sent to the last residence or last place of business 
of the indorser. 

This is covered by § 98 of the Texas Negotiable Instruments Law, 
which provides as follows: ‘*When any party is dead, and his death 
is known to the party giving notice, the notice must be given to a 
personal representative, if there be one, and if with reasonable dili- 
gence he can be found. If there be no personal representative, no- 
tice may be sent to the last residence or last place of business of the 
deceased.”’ 

Where a bank holds a past due note, the maker of which is dead, 
the bank may charge the same against the maker’s deposit. Traders 
National Bank v. Cresson, 75 Texas 298, 12 S. W. Rep. 819. In such 
case, presentment and notice are not necessary, because these for- 
malities are not required to charge the maker of a note with liability. 


DEATH OF DRAWER OF CHECK STOPS BANK’S AUTHORITY 
TO PAY 


Indiana. 
Editor, Banking Law Journal: 

Dear Sir—-Does the death of the drawer of a check stop payment 
on same, where the holder has used diligence in collecting same? If 
so, what 1s the liability of a bank who pays said check after the 
drawer’s death, without knowledge of his death? With knowledge 
of his death? Cashier. 








Answer—The death of the drawer of a check revokes the bank’s 
authority to pay the check, but if the drawee pays the check in the 
usual course of business and @vithout notice of the death of the 
drawer, it will be protected in making such payment. 


RELEASE OF GUARANTOR OR INDORSER BY EXTENSION OF 
TIME 


South Dakota. 
Editor, Banking Law Journal: 

Dear Sir—We inclose note No. 1 and wish to know if the in- 
dorser, John Doe, can be held to pay the note after the six months 
time of extension has expired or whether the fact that the note was 
extended without his knowledge and consent releases him from pay- 
ing. 

We inclose another note marked No. 2 and wish to know whether 
John Doe, who has guaranteed the note, is released by the fact that 
it has been extended without his knowledge and consent. Cashier. 
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Note No. 1 


$1000.00 , South Dakota, Oct. 1st, 1920. 


October Ist, 1921, after date I promise to pay to the 
order of John Doe One Thousand—no/100 Dollars 
Payable at the Bank of ‘ , South Dakota 
Value received, with interest at the rate of 10 per cent. per 
annum, from date until maturity, payable annually. After 
maturity at the rate of 12 per cent. per annum. The respec- 
tive makers and endorsers hereof severally waive present- 
ment for payment, protest, notice of non-payment, and pro- 
test of this note. 


Lives on See..Twp..R.. John Smith 


Indorsed: *‘John Doe 11/1/21. Id. int. to date $110. Time 
tended six months.”’ 


Note No. 2 


$1000.00 , South Dakota, Oct. Ist, 1920. 


Oct. Ist, 1921, after date I promise to pay to the order of 
Bank of 
One Thousand—no/100 


Payable at the f , South Dakota 
Value received, with interest at the rate of 10 per cent. per 
annum, from date until maturity, payable annually. After 
maturity at the rate of 12 per cent. per annum. The respec- 
tive makers and endorsers hereof severally waive present- 
ment for payment, protest, notice of non-payment, and pro- 
test of this note. 


Lives on See..Twp..R.. John Smith 
John Doe (guarantor) 


Indorsed: ‘11/1/21. Pd. int. to date $110. Extended six months.’’ 


Answer---On one of the notes reproduced above (No. 1) John Doe 
signs as indorser. On the other note (No. 2) John Smith signs as 
guarantor. The question is whether an extension of either of these 
notes will operate to discharge the guarantor or indorser, as the case 
may be, if the extension is granted without the knowledge or consent 
of the guarantor or indorser. 

Both a guarantor and an indorser are parties secondarily liable. 
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The same rule, therefore, applies to both notes. ‘The situation is 
covered by § 120 (§ 7005 of the N. D. Statutes) of the Negotiable 
Instruments Law. This section provides that a party secondarily 
liable on an instrument is discharged ‘‘by any agreement binding 
upon the holder to extend the time of payment, or to postpone the 
holder’s right to enforce the instrument, unless made with the assent 
of the party secondarily liable, or unless the right of recourse against 
such party is expressly reserved.’’ 

It will be noted that, in order to discharge a party secondarily 
liable under this provision, the agreement to extend must be a bind- 
ing agreement. That is, it must be based upon a sufficient consid- 
eration. Such a situation is found where the maker gives additional 
security to the holder of the note. It will also be noted that the 
holder may, in exending time, reserve his right of recourse against 
a party secondarily liable. In 8 Corpus Juris 448 it is said: ‘‘If the 
holder of a note, in agreeing with the maker to extend the time of 
payment, expressly stipulates as a part of the agreement that the 
delay shall not affect his rights against the indorsers, the agreement 
docs not prejudice the indorsers and they are not discharged.’’ 

Of course, at the maturity of the note it must appear that the 
holder has taken proper steps, by presenting for payment and giving 
notice of dishonor to charge the indorser with liability. Failure to 
do this in itself discharges the indorser. Presentment and notice, 
however, are not required to fix the liability of a guarantor. This 
has no application in the present instance because it appears that in 
both of the above notes the indorsers waive presentment, protest, 
and notice. 


— 


STIPULATION PROTECTING BANK WHERE OVERDRAFT CHECK 
DEPOSITED 
West Virginia. 
Editor, Banking Law Journal: 

Dear Sir—In the numerous decisions on cases growing out of 
transactions where banks credit customers with their own checks 
and later on charging back if they are no good, or rather charging 
back at the end of the day’s business if it is found that the maker 
bas not sufficient funds, it seems to be a universal decision that 
the bank is held responsible in such cases. 

In view of this we would like to have your opinion in regard to 
receipts given for deposits upon which there has been stamped or 
printed an agreement to the effect that the bank may charge back 
items on their own bank at the end of the day’s business if it be 
found that the drawer of any check has not sufficient funds to 
cover the same. In other words do you believe that the wording to 
this effect would be binding upon the depositor, without the signa- 
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ture of the depositor to such an agreement? I think we have made 
ourselves clear in this matter. Cashier. 


Answer—Tie matter referred to in the inquiry involves a sit- 
uation where A and B are both depositors in the same bank. A 
draws a check payable to the order of B, which B deposits in the 
bank. B is given credit in his passbook for the deposit in the usual 
manner. After B has departed the bank finds out that A’s check 
is drawn against insufficient funds. The ordinary rule is that the 
bank cannot then revoke the credit and charge the check back 
against B’s account. The question presented is whether a bank, by 
a stipulation printed on its deposit slips, or otherwise brought to 
the attention of the depositor, can avoid this liability. While the 
courts do not appear to have passed on this particular question, we 
see no reason why a stipulation properly worded and brought to 
the depositor’s attention would not protect the bank. 

The decisions which hold that where credit is given, in a case 
of this kind, such credit cannot be revoked, take the view that the 
transaction is the same as though the bank had paid cash to the 
depositor and he had promptly deposited it to his own credit. It 
may be mentioned that the only state in which this rule is not fol- 
lowed is California. In that jurisdiction it is held that the bank has 
until the close of banking hours on the day of deposit, in which to 
ascertain whether the check is drawn against sufficient funds. p 

In some states a bank, receiving a check on an out-of-town bank 
for collection, is held responsible for any neglect or default, on the 
part of the correspondent banks, through which the collection is 
made. In these states it is held that a bank may protect itself 
against this liability by a notice to that effect brought to the atten- 
tion of the depositor. The situation here presented is of the same 
general character. There appears to be no reason why a stipulation 
properly worded would not protect the bank against this class of 
liability. Such a stipulation might read: ‘‘Checks drawn upon this 
bank and deposited to the credit of a person other than the drawer, 
are credited subject to their being drawn against sufficient funds. 
If, during the day of deposit, any such check is found to be an 
overdraft, it is understood that the same will be charged back 
against the depositor’s account.’’ The principal thing about a stip- 
ulation of this kind is to see that it is brought to the depositor’s 
attention; otherwise he might be able to escape its effect. Printing 
the stipulation on the deposit slips of the bank and in its passbooks 
would undoubtedly be held to constitute notice to the depositor, so 
as to make the stipulation binding on him. 
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CERTIFICATION OF CHECKS BEARING FORGED INDORSE.- 
MENT 


Michigan. 
Editor, Banking Law Journal: 

Dear Sir—We submit the following for an opinion under the im- 
pression that the case is an unusual one and you may consider it 
worth while to express your views, for which we thank you in ad- 
vance. 

In October, 1920, there were presented to us two checks aggre- 
gating $700. Being personal checks drawn on an Eastern bank we 
agreed to forward for collection. 

Checks were returned certified with this explanation: ‘‘As we 
require a bank guarantee of all indorsements we have taken the 


liberty to certify these checks rather than forward our New York 
draft.’’ 


On the strenth of this certification we cashed checks and depos- 


ited same in our bank, thus providing them with the requirement of 
bank indorsement. 
At end of November following we were notified that checks had 


been returned under claim of forged indorsement and charged to our 
account. 

Paying bank also advised that settlement had been made by them 
paying to the drawer the amount of the checks upon presentation to 
them of receipt from rightful payee by drawer. 

We hold that certification constituted a liability to us and that 
bank had no right to pay these checks except to us and that it was 
impossible for us to recover from indorser after two months had 


elapsed since certification, as his whereabouts was then unknown 
to us. 


We made several attempts to start proceedings against bank, but 


could find no attorney in the place to accept the case for reasons of 
business relations with the bank. 


We are of the opinion that we have a just claim against the bank. 
Inquirer. 

Answer-- The rule is that the certification of a check, while ad- 
mitting the genuineness of the drawer’s signature, does not admit 
the genuineness of indorsements. Consequently, a bank which cer- 
tifies a check drawn upon it, bearing a forged indorsement, cannot 
be held liable on the check. And if the bank pays a certified check 
bearing a forged indorsement it may recover the money from the 
person to whom it was paid. A decision so holding is First Nationa! 
Bank v. Northwestern National Bank, 152 Ill. 296, 38 N. E. Rep. 739. 

Where a drawee bank pays a check bearing a forged indorsement 
it is under an obligation to notify the person to whom the payment 
was made promptly after the discovery of the forgery. If it neg- 
lects to do this it loses its right to recover the money. It may be 
that, under this rule, the inquirer would have a valid claim against 
the drawee bank. The inquiry indicates that notification of the for- 
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gery was not given until two months after the presentment of the 
ehecks. The right to hold the drawee bank would depend upon 
whether this notification followed promptly upon the bank’s receiv- 
ing knowledge that the indorsements were forged. 


NEGOTIABILITY OF NOTE PROVIDING FOR EXTENSION OF 


TIME 
Wisconsin. 
Editor, Banking Law Journal: 

Dear Sir—The Nov ember, 1921, issue of the Banking Law Journal 
contains an article on “Negotiability of Notes Providing for Exten- 
sion of Time.’ 

We are using a note that seems to conform to most of those you 
deseribe, and to us it now looks as if it is in the non-negotiable class. 

Will you please consider it and let us have your opinion regard- 
ing it? You will notice that on the back appears a form of guar- 
anty, that also provides for renewals or extensions. 

This note was once passed on by an attorney at a county bankers’ 
meeting and was pronounced to be effective. 

Ilowever, we would like your opinion, and we would like to 
now if you think our correspondent banks would refuse to accept 
the notes if offered for rediscount or collateral purposes. 

President. 


Seymour, Wis., — a 


after date for value enna I promise to 


pay to the order of the 1. SEYMOUR STATE BANK Seymour Stace Bank 


Seymour, Wisconsin 


__DOLLARS 


with interest ______at the rate of percent. per annum until paid. The 
maker or makers, indorser or indorsers, surety or sureties, guarantor or guarantors, of this note 
hereby individually, severally and collectively waive all notice of every nature, demand, presen- 
tation for payment, protest and notice of protest, and consent that time of payment may be ex- 
tended without notice thereof. 


Due 





ADDRESS 


Answer—The articles published in the October, November and 
December issues of the Banking Law Journal on the negotiability of 
notes providing for extension of time, embraced every decision on 
this subject which we were able to find. It does not appear that the 
courts of Wisconsin have passed on this question. 

Examination of the decisions of the different states, as pub- 
lished in the Journal, will show that six states have held notes of 
this character to be non-negotiable, while ten states have decided 
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that provisions for extension of time do not affect the negotiability 
of the instruments in which they appear. Therefore, it can only be 
said that the negotiability of a note providing for extension of time, 
in Wisconsin, is questionable. No one can say what view the courts 
of that state might take on the question, 

In all probability a correspondent bank would not refuse to take 
a note offered for rediscount because of the fact that it contained a 
clause allowing the extensicn of time without notice. The clause is 
one which is frequently found in blank promissory note forms, and 
the thought that it might possibly affect the negotiability of the 
note is not one which would suggest itself to the average banker. 


EXECUTOR DEPOSITING ESTATE FUNDS IN HIS INDIVIDUAL 


ACCOUNT 
South Carolina. 
Editor, Banking Law Journal: 

Dear Sir—Where a depositor has an account in a bank as execu- 
tor, can he draw a check to his own order and deposit the same to 
his personal credit, without any liability on the part of the bank? 

Cashier. 


Answer—lIt has been held that a bank assumes no liability in per- 
mitting an executor, administrator, guardian or other fiduciary to 
deposit in his individual account, funds held by ‘him in his trust 
capacity, unless the bank has notice that its depositor is appropri- 
ating such trust funds to his individual use. 

Nevertheless, a bank should not permit deposits to be made in 
this manner. A question of liability may subsequently arise and it 
may be held that some officer of the bank had knowledge of facts, 
sufficient to put the bank upon inquiry. Deposits of this character 
frequently lead to litigation. A recent instance is the case of Whit- 
ing v. Hudson Trust Company, a New York decision, published in 
the October, 1921, issue of the Journal, at page 746. In New York 
there is a statute (Surrogates’ Court Act, § 231) which requires 
executors, administrators, guardians and testamentary trustees to 
keep funds held in their trust capacity separate and distinct from 
their own personal funds. <A violation of this provision is a mis- 
demeanor. 

Of course, the executor may be making a proper payment to 
himself, such as a payment of commission or a legacy. In such 
case the bank should be informed as to the nature of the payment. 





BIG LITTLE PORTO RICO 


Porto Rico as an island isn’t very big, but 
in her industrial and business growth under 
American stimulus has shown wonderful 
progress. 


Since 1900 Porto Rico’s commerce has in- 
creased more than two hundred million 
dollars a year. More than ninety per cent. 
of this business is transacted with the United 
States, of which the island and its citizens 
are a part. 


As the pioneer American banking institu- 
tion in Porto Rico we have given every aid 
to the island’s commercial development 
and we have shared in its growth. 


We would appreciate an opportunity to 
serve you in connection with your Porto 
Rican business. 


American Colonial Bank 


OF PORTO RICO 





SAN JUAN 


Branches: Arecibo, Mayaguez, Caguas 











DEVELOPMENT OF ONE OF FIN- 
LAND’S BANKS. _ Kansallis-Osake- 
Pankki, established in 1889, with its 
principal office at Helsingfors, Fin- 
land, has, during the thirty-one years 
of its existence, developed to such an 
extent that it now occupies a promi- 
nent place among the banking estab- 
lishments of Finland. 

The history of the Kansallis-Osake- 


Pankki furnishes more than an ordi- 
nary report on the growth and results 
of a successful banking business. 
Viewed against the background of 
political and social development in 
general, and of the economic life of 


Finland in particular, the very starting 
of the bank was a noteworthy occur- 
rence. 

The original capital of the company 
was 2,500,000 Finnish marks, a very’ 
considerable sum in view of the then 
undeveloped conditions. This amount 
Was not subscribed by any group of 
capitalists, but was collected chiefly 
in small sums throughout the coun- 
try. 

The first object of the Kansallis- 
Osake-Pankki was, according to its 
founders, to strengthen the economic 
operations of the Finnish population 
by all the means afforded by the 
modern banking system. For that rea- 
son the bank had to extend its opera- 
tions by means of branch offices to 
all parts of the country. At the end 
of 1890 there were five branches in 
different parts of the country. Eight 
branches had been established by the 
end of 1891. There are now 123 
branch offices established in the most 
important business centers through- 
out Finland. 

From the time ‘when the bank was 
organized its development continued 
rapidly in every respect, especially af- 
ter 1892, when it was so fortunate as 
to obtain the services of Mr. F. K. 
Nybom, one of the most prominent 
bankers of the country, as president, 
under whose able management the 
Kansallis-Osake-Pankki was conducted 
for nearly 23 years. Mr. Nybom re- 
tired at the end of the year 1914, and 
was succeeded by Mr. J. K. Passikivi, 
D. Cc. L., formerly chief director of 
the Finnish Treasury, and who had 
also acted as Prime Minister and Min- 
ister of Finance for Finland. 

From its original capital of 2,500,000 
Finnish marks, the bank has grown, 
at the present time, it has a 


until, 





BANK AND INVESTMENT ITEMS 


paid up capital of 150,000,000 Finnish 
marks, with a reserve fund of 92,400,- 
000 Finnish marks. The balance sheet 


of October 31, 1921 shows time de- 
posits amounting to Fmk 784,400,000; 


check accounts, Fmk 
total resources amounting to 
703,418,000. 


227,000,000; and 
Fmk 1,- 


TREATISE ON INTERNATIONAL 
LAW. The John C. Winston Com- 
pany of Philadelphia has published 
a new Treatise on International Law 
by Roland R. Foulke, of the Philadel- 
phia Bar. This treatise is a thorough 
presentation, logically arranged, of the 
underlying principles of international 
law. A new feature in a work of this 
kind is the Table of International Per- 


sons, which sets forth the historical 
facts connected with the origin and 
growth of the principal states of the 
world. The treatise is divided into 
the following chapters: Chap. 1, 
Definition and Nature of Law; Chap. 
2, Facts of International Life; Chap. 


3, Definition and Nature 
tional Law; Chap. 4, 
tween Independent 

The Territory § of 

State; Chap. 6, The 
Branches Thereof, and 
Belt; Chap. 7, Treaties; 
dependent States 
State Conflicts; 
Damage to a 


of Interna- 

Intercourse Be- 
States; Chap. 5, 
an Independent 
Open Sea and 
the Maritime 
Chap. 8, In- 
and Aliens; Chap 9, 
Chap. 10, Redress for 
State Interest; Chap. 
11, War; Chap. 12, Neutrality; Chap. 
13, Conduct of Hostilities; Chap. 14, 
Property in War; Chap. 15, Public 
Property in War; Chap. 16, Private 
Property on Land and in Maritime 
Belt in Time of War; Chap. 17, Pri- 
vate Property on the High Sea in 
War; Chap. 18, Private Individuals in 
War; Chap. 19, Character of Individu- 
als and Property. The work is pub- 
lished in two octavo volumes contain- 
ing in all 1,000 pages. It is bound 
in cloth, price $15 net. 


HEATONS SURROGATES’ 
COURTS. The fourth edition of 
Heaton's Surrogates’ Courts, just pub- 
lished by Matthew Bender & Com- 
pany, Albany, New York, is a work 
which will be found of value to every 
bank in the State of New York, which 
undertakes to act in the capacity of 
executor, administrator or guardian. 
In New York the Surrogates’ Courts 
have general jurisdiction over the es- 
tates of decedents and infants. Ex- 














Kansallis-Osake-Pankki 


(National Joint Stock Bank ) 


Head Office, Helsinki 


Isingfors ) 
Branches: 123, all over Finland 


—_—_——_ 


Paid-up Capital and Reserves, Fmk. 242,000,000 


Every Kind of Banking and Exchange 


Business Transacted 


Telegraphic Address: Kansallispankki 
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TT! NaTIoNAL CiTy 
Company is closely affil- 
iated with The National City 
Bank. It does not do a bank- 


ing business. Its sole business 
is the purchase and sale of 
Investment Securities through 
offices in more than 50 lead- 
ing Cities. 


Philadelphia 
New Orleans 


Montrea) 
London 
Tokyo 


New York 


Chicago 
Boston 


ES 


ecutors, administrators and guardians 
are all appointed by the Surrogate 
and they must account to the Surro- 
gate for every official action. Gen- 
eral works on this subject, that is, 
books that are based upon the statutes 
and decesions of the different states, 
are of little practical value in any one 
particular state, because of the fact 
that the statutes regulating the estates 
of decedents and infants vary widely 
in the different states. This work is 
confined exclusively to the statutes 
and decisions of the State of New 
York. It covers in detail the many 
steps that must be taken in the settle- 
ment of an estate, from the initia) 
application in the Surrogates’ Court 
to the final decree and discharge of 
the fiduciary. 

The first edition of Heaton’s Sur- 
rogates’ Courts was published in 1907. 
The author, Judge Willis E. Heaton, 
is a member of the New York Bar 
and for 12 years was the Surrogate of 
Rensselaer County. At the time of 
beginning his duties as Surrogate, 
January 1, 1902, he began the practice 
of making a thorough examination of 
all questions of law and procedure 


raised in proceedings which were 
brought before him. He preserved 
memoranda of the cases examined and 
filed them for convenient refer- 
ence. The present book is the out- 
growth of this practice, the memo- 
randa of the author concerning cases 
which came before him being supple- 
mented by an exhaustive examination 
of the decisions of all of the New York 
courts bearing on the general sub- 
ject of Surrogates’ Courts. 

This fourth edition is published in 
two volumes, bound in buckram, con- 
taining more than 2,000 pages. More 
than 300 pages of the book are given 
to forms used in connection with the 
settlement of estates. The price of the 
work is $18. 


THE FEDERAL RESERVE SYS- 
TEM—ITS PURPOSE AND WORK.— 
The January volume of the Annals of 
the American Academy of Political and 
Social Science is given over entirely 
to a discussion of the Federal Reserve 
System—Its Purpose and Work. At 
the end of seven years of operation, 
during which the Reserve Banks were 
put to the severe test imposed by war 
conditions, the Reserve System is little 
understood by business men. The op- 
erations of the Reserve Banks, and 
particularly their relations to member 
banks, are apparently greatly misun- 
derstood. The purpose and spirit of 
the Reserve Act is plainly not com- 
prehended by a great majority of 
people. This issue of the Annals will 
do much toward remedying this con- 
dition. 

The articles are written by men 
practically familiar with Reserve Bank 
operations or by economists who have 
made particular study of the questions 
discussed. 

Among the articles presented are 
Rediscount Rates, Bank Rates, and 
Business Activity by George M. Rey- 
nolds, chairman of the board, Conti- 
nental and Commercial National Bank 
of Chicago; Early Functioning of the 
Federal Reserve System by Arthur 
Reynolds, president, Continental and 


* Commercial National Bank of Chicago; 


The Reserve Act in Its Implicit Mean- 
ing by A. D. Welton, Continental and 
Commercial National Bank of Chicago; 
the Federal Reserve System, State 
Banks and Par Collections by Pierre 
Jay, Chairman and Federal Reserve 
Agent, Federal Reserve Bank of New 
York; Amendments to the Federal Re- 
serve Act by Walter S. Logan, Gen- 
eral Counsel, Federal Reserve Board; 
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Principles Governing the Discount 
Rate by W. P. G. Harding, Governor 
of the Federal Reserve Board; and 
Currency Expansion and Contraction 
by James B. Forgan, chairman of the 
board, the First National Bank of 
Chicago. The volume was prepared 
and edited by Mr. A. D. Welton and 
Mr. C. H. Crenan, both of the Con- 
tinental and Commercial National 
Bank of Chicago. These gentlemen 
are weil qualified for the work and 
they have made a valuable and out- 
standing contribution to the literature 
pertaining to the Federal Reserve Sys- 
tem. The book sells at $1.00 per copy, 
bound in paper, and $1.50 in cloth. 
Copies may be obtained from the 
American Academy of Political and 
Social Science, 36th & Woodland Av- 
enue, Philadelphia, Pa. 


THE NATIONAL BANK OF THE 
REPUBLIC, of Chicago, in its Monthly 
Review of Business, dated January 2, 
writes as follows of the credit situa- 
tion: 

“The liquidation of banking credits 
‘frozen’ by the precipitate decline in 
commodity prices has made very sub- 
stantial headway, the betterment in 
this respect being relatively greater 
in the commercial centers than in the 


OVER 160 OFFICES IN SCOTLAND 


interior agricultural regions. This is 
shown by the varying degrees of im- 
provement in the reserve ratios of 
the twelve Federal Reserve districts, 
although a certain part of that im- 
provement in each of the districts is 
due to the decline in the demand for 
banking accommodation resulting 
from the long-continued policy of 
hand-to-mouth buying and the almost 
complete absence of speculation in 
commodities. Manufacturers and trad- 
ers have made a determined effort to 
liquidate their indebtedness and have 
been assisted to that end by the up- 
turn in the prices of many commodi- 
ties since the middle of last year. It 
is believed therefore that the high 
rate of business mortality which has 
prevailed during the past fifteen 
months will descend to a more normal) 
level within the next ninety days.” 


THEODORE GARDNER SMITH, 
senior vice-president of the Central 
Union Trust Company, of New York, 
writing on “The Triumph of Good 
Will” in the “Central Union Topics,” 
the monthly publication of the Central 
Union Club, stresses the change that 
is taking place in the spirit of the 
world and declares that the voice of 
a new generation has spoken. “There 
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ean be no assured peace among men” 
he says, “except as good will pre- 
vails. Mankind may not have lived 
long enough on this earth to have 
learned the lesson of his past, with 
its tragedy of anger, of hates and 
fears, of greed, prejudice, envy, malice 
and distrust, but it does look as 
though we were at the beginning of 
better things. If there has at last 
dawned on man a realization of what 
he can achieve through good will, that 
will which applies the Golden Rule of 
doing to others that which we would 
have them do to us, then the day may 
not be far distant when history will 
draw a red line under man’s tragic 
past, the line that closes the account 
of War and marks the opening of the 
account of Peace.” 


THE GUARANTY COMPANY of 
New York which has underwritten the 
proposed new issue of preferred stock 
of the United Cigar Stores Company 
of America subject to necessary rati- 
fication by stockholders has made the 
following announcement: “The United 
Cigar Stores Company of America has 
advised us that certain minority share- 
holders are dissatisfied with the pro- 
posed five million dollar preferred 
stock (1921 issue) of that company 
and have obtained an injunction, the 
hearing on which is set for the morn- 
ing of December 30th, 1921, against 
voting on this authorization at the 
meeting called for December 30th. The 
company has advised us that it will 
be impracticable to obtain authoriza- 
tion of the proposed issue at an early 
date and the management will rec- 
ommend to the shareholders that this 
issue of stock should not be made at 
the present time.” 


NATIONAL CITY BANK COM- 
POUND INTEREST DEPARTMENT. 
On Tuesday, December 27th, The Na- 
tional City Bank of New York opened 
a compound interest department on 
the lower floor of its 42nd _ street 
branch at the corner of 42nd street 
and Madison avenue, which is in the 
heart of the uptown business district 
in New York city. 


NEW BUILDING FOR JU. 5S. 
MORTGAGE AND TRUST CO. The 
cornerstone of the new bank building 
which is being erected by the United 
States Mortgage & Trust Company, of 
New York, at the corner of Madison 
avenue and 74th street, was laid at 9.30 


a. m. Wednesday, January 4th, 1922. 
President John W. Platten made a 
short address in the presence of a 
number of guests directors and offi- 
cers. It is expected that the building 
will be ready for occupancy about July 
1st. 


THE FIRST NATIONAL BANK OF 
BOSTON, in its New England Letter, 
dated December 15, writes of general 
conditions as follows: 

“As the year-end approaches, an 
attitude of hopeful expectation toward 
business is clearly evident. This is not 
due to surface developments of the 
moment,—for the current trade reports 
are not wholly favorable,—but rather 
to a gradual recognition of the fact 
that certain vital fundamental condi- 
tions underlying the world’s business 
structure have measurably improved 
in recent months and give promise of 
a more stable and absolutely essential 
foundation on which healthy trade re- 
lations may be built. As to the imme- 
diate present, retail trade on the whole 
has slackened somewhat—better for 
the department stores and poorer for 
the smaller retailers. While this 
slowing-up has been partly due to sea- 
sonal causes, there is noticeable a 
wave of disinclination to buy freely 
on the part of the public. A demand 
for still lower prices is quite evident, 
influenced by a feeling of economy in 
some sections and dictated by sharply 
decreased purchasing power in the 
agricultural regions. In hides, leather, 
shoes, woolen and cotton goods, de- 
mand has lost its edge. The manu- 
facturer, between uncertain demand 
and fluctuating raw material prices, 
has a perplexing problem, narrow 
profits being the rule as a result of 
sharper competition. Nevertheless, 
cotton, woolen and worsted mills are 
active, wool itself having improved its 
statistical position with attendant 
higher prices. Wholesale trade is 
much duller, affected considerably by 
the approaching inventory and yearly 
Statement period. More encouraging 
is the improvement in the steel indus- 
try,—now at 50 per cent. capacity,— 
which reports heavier buying and the 
blowing-in of idle blast furnaces. The 
paper trade, after a very lean period, 
now shows distinct betterment. That 
business is unsatisfactory in charac- 
ter and sub-normal in volume is in- 
dicated by the record of failures, 
which in number are the highest in 
six years; and by the figures of bank 
clearings.” 
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REPRESENTATIVE ATTORNEYS 


To facilitate the operations of Bankers, Investors, Capitalists:and other readers 
of BANKING LAW JOURNAL who may be obliged to seek legal advice in matters 
pertaining to banking transactions, or require other legal services, we append the 
following list of Attorneys, who will be found prompt and reliable in the dis 


eharge of any business entrusted to them. 


DISTRICT OF COLUMBIA 
Washington 


WILLIAM L. SYMONS 
ATTORNEY-AT-LAW 
700 Tenth Street 
Appears before the Courts, Government Depart- 
ments and Commissions. Special attention to 


Patent, Trade-Mark, Copyright and Corporation 
Causes. 


IDAHO 


RICHARD H. JOHNSON 
ATTOKNEY-AT-LAW 


112 North Sixth Street 


Attorney for Boise City National Bank, Boise, 
Idaho. 


MICHIGAN 
Detroit 


CHAS. E. GEORGE 
ATTORNEY-AT-LAW 
823 Majestic Bldg. 


Corporation, Probate, Real Estate and Banking 
Law exclusively. 


Detroit 


MILLIS, GRIFFIN, SEELEY & STREETER 

ATTORNEYS-AT-LAW 
Wade Millis, William J. Griffin, Clark C. Seeley, 
Howard Streeter. 1403-7 Ford Building. Com- 
mercial, corporation and general civil practice. 
References: National Grocer Company, Employ- 
ers’ Association, Credit Men's Association, Hemi- 
meter Cigar Company and any Detroit Bank or 
Trust Company. 


MISSOURI 
St. Louis 
BERNARD GREENSFELDER 
ATTORNEY-AT-LAW 


Central 2181 Suite 1212 
Olive 2874 Central Nat. Bk. Bldg. 


NEW YORK 
New York City 
LOUIS F. DOYLE 


ATTORNEY-AT-LAW 
111 Broadway 
Attorney for National Park Bank, New York City. 


FRANK P. WOGLOM 
ATTORNEY-AT-LAW 
280 Broadway 


Attorney for Twenty Third Ward Bank of the 
City of New York. 


HENRY A. WHITAKER * 
ATTORNEY-AT-LAW 
13 Astor Place 
Attorney for First National Bank, Fawn Grove, Pa. 





SOUTH CAROLINA 


Columbia 


BARRON, McKAY, FRIERSGN 
& MOFFATT 
ATTORNEYS-AT-LAW 
10th Floor Union National Bank Building 


Chas. H. Barron, Douglas McKay, J. Nelson 
Frierson, Thos. H. Moffatt, M. G. McDonald and 
W. B. Marion. General Practice in State and 
Federal Courts. 


SOUTH DAKOTA 


JOHNSON & JOHNSON 
ATTORNEYS-AT-LAW 
Blunt, S. D. 


Attorneys for Dakota State Bank and Security 
Bank. 


Fort Pierre, S. D. 
Attorneys for Fort Pierre National Bank. 


Midland, S. D. 


Attorneys for Midland State Bank. 


Pierre 


Sioux Falls 


BAILEY & VOORHEES 
ATTORNEYS-AT-LAW 


(c. O. Bailey, J. H. Voorhees, P. G. Honegger, 
T. M. Bailey, C. O. Bailey, Jr.). Bailey-Glidden 
Building. Attorneys for R. G. Dun & Co., West- 
ern Union Telegraph Co., Illinois Central R. R. 
Co., American Ry. Express Co., American Surety 
Co., and Sioux Falls Savings Bank. 


TENNESSEE 


Johnson City 


MILLER & DEPEW 
ATTORNEYS-AT-LAW 


Elizabethton 


Attorneys for Farmers’ Bank and First National 
Bank. 


Erwin 

Attorneys for First State Bank. 
Johnson City 

Attorneys for Tennessee National Bank. 


UTAH 


Ogden City 
DAVID JENSON 
ATTORNEY-AT-LAW 
Suite 313, Col. Hudson Bldg. 
Attorney for Security State Bank, Ogden, Utah. 





WEST VIRGINIA 

Williamson 

SHEPPARD, GOODYKOONTZ & SCHERR 
ATTORNEYS-AT-LAW 

Corporation, Real Estate and Commercial Law. 





